












211	U.S.	149	(1908)

[Erasmus	and	Annie	Mottley	were	injured	in	a	railway	accident.	To	settle	their	claims,	the	railroad	in
1871	 gave	 them	 a	 lifetime	 pass	 good	 for	 free	 transportation	 on	 the	 line.	 Several	 decades	 later,	 Congress,
believing	 that	railroads	were	using	 free	 transportation	 to	bribe	public	officials,	made	 free	passes	unlawful.
The	railroad	thereupon	refused	to	honor	the	Mottleys’	passes,	citing	the	new	federal	legislation.	The	Mottleys
sued	 in	 federal	 court	 seeking	 specific	 performance	 of	 their	 settlement.	 “The	 bill[,	 that	 is,	 the	 complaint,]
further	alleges:	First,	 that	 the	act	of	Congress	 referred	 to	does	not	prohibit	 the	giving	of	passes	under	 the
circumstances	of	this	case;	and,	second,	that	if	the	law	is	to	be	construed	as	prohibiting	such	passes,	 it	 is	 in
conflict	 with	 the	 Fifth	Amendment	 of	 the	 constitution,	 because	 it	 deprives	 the	 plaintiffs	 of	 their	 property
without	 due	 process	 of	 law.	 The	 defendant	 demurred	 to	 the	 bill.”	 The	 federal	 trial	 court	 overruled	 the
demurrer	 and	 granted	 the	 Mottleys	 the	 relief	 they	 had	 requested.	 Defendant	 railroad	 appealed	 to	 the
Supreme	Court.]
	

Mr.	Justice	MOODY…delivered	the	opinion	of	the	Court.
Two	questions	of	 law	were	raised	by	the	demurrer	 to	 the	bill,	were	brought	here	by	appeal,	and	have

been	argued	before	us.	They	are,	first,	whether	that	part	of	the	act	of	Congress	of	June	29,	1906	(34	Stat.	584),
which	forbids	the	giving	of	free	passes	or	the	collection	of	any	different	compensation	for	transportation	of
passengers	than	that	specified	in	the	tariff	filed,	makes	it	unlawful	to	perform	a	contract	for	transportation	of
persons,	who	in	good	faith,	before	the	passage	of	the	act,	had	accepted	such	contract	in	satisfaction	of	a	valid
cause	of	action	against	the	railroad;	and,	second,	whether	the	statute,	if	it	should	be	construed	to	render	such
a	contract	unlawful,	 is	 in	violation	of	the	Fifth	Amendment	of	the	Constitution	of	the	United	States.	We	do
not	deem	it	necessary,	however,	to	consider	either	of	these	questions,	because,	in	our	opinion,	the	court	below
was	without	jurisdiction	of	the	cause.	Neither	party	has	questioned	that	jurisdiction,	but	it	is	the	duty	of	this
court	 to	 see	 to	 it	 that	 the	 jurisdiction	 of	 the	Circuit	Court,	which	 is	 defined	 and	 limited	by	 statute,	 is	 not
exceeded.	This	duty	we	have	frequently	performed	of	our	own	motion.

There	was	no	diversity	of	citizenship	and	it	is	not	and	cannot	be	suggested	that	there	was	any	ground	of
jurisdiction,	except	that	the	case	was	a	“suit…arising	under	the	Constitution	and	laws	of	the	United	States.”
[The	 Court	 cited	 the	 then-current	 version	 of	 the	 “arising	 under”	 jurisdiction	 statute.]	 It	 is	 the	 settled
interpretation	 of	 these	 words,	 as	 used	 in	 this	 statute,	 conferring	 jurisdiction,	 that	 a	 suit	 arises	 under	 the
Constitution	 and	 laws	 of	 the	United	 States	 only	when	 the	 plaintiff’s	 statement	 of	 his	 own	 cause	 of	 action
shows	 that	 it	 is	based	upon	 those	 laws	or	 that	Constitution.	 It	 is	not	enough	 that	 the	plaintiff	alleges	 some
anticipated	defense	to	his	cause	of	action	and	asserts	that	the	defense	is	invalidated	by	some	provision	of	the
Constitution	 of	 the	 United	 States.	 Although	 such	 allegations	 show	 that	 very	 likely,	 in	 the	 course	 of	 the
litigation,	a	question	under	the	Constitution	would	arise,	they	do	not	show	that	the	suit,	that	is,	the	plaintiff’s
original	cause	of	action,	arises	under	the	Constitution.	In	Tennessee	v.	Union	&	Planters’	Bank,	152	U.S.	454,
the	plaintiff,	the	State	of	Tennessee,	brought	suit	in	the	Circuit	Court	of	the	United	States	to	recover	from	the
defendant	certain	taxes	alleged	to	be	due	under	the	laws	of	the	State.	The	plaintiff	alleged	that	the	defendant
claimed	an	immunity	from	the	taxation	by	virtue	of	its	charter,	and	that	therefore	the	tax	was	void,	because
in	violation	of	the	provision	of	the	Constitution	of	the	United	States,	which	forbids	any	State	from	passing	a
law	 impairing	 the	 obligation	 of	 contracts.	The	 cause	was	held	 to	 be	 beyond	 the	 jurisdiction	 of	 the	Circuit
Court,	the	court	saying,	by	Mr.	Justice	Gray,	“a	suggestion	of	one	party,	that	the	other	will	or	may	set	up	a
claim	 under	 the	Constitution	 or	 laws	 of	 the	United	 States,	 does	 not	make	 the	 suit	 one	 arising	 under	 that
Constitution	or	those	laws.”	Again,	in	Boston	&	Montana	Consolidated	Copper	&	Silver	Mining	Company	v.
Montana	Ore	Purchasing	Company,	188	U.S.	632,	the…cause	was	held	to	be	beyond	the	jurisdiction	of	the
Circuit	Court,	the	court	saying,	by	Mr.	Justice	Peckham:
	

It	would	be	wholly	unnecessary	and	improper	 in	order	to	prove	complainant’s	cause	of	action	to	go	 into	any	matters	of
defence	which	the	defendants	might	possibly	set	up	and	then	attempt	to	reply	to	such	defence,	and	thus,	if	possible,	to	show	that
a	Federal	question	might	or	probably	would	arise	in	the	course	of	the	trial	of	the	case.	To	allege	such	defence	and	then	make	an
answer	to	it	before	the	defendant	has	the	opportunity	to	itself	plead	or	prove	its	own	defence	is	 inconsistent	with	any	known
rule	of	pleading	so	far	as	we	are	aware,	and	is	improper.

The	rule	is	a	reasonable	and	just	one	that	the	complainant	in	the	first	instance	shall	be	confined	to	a	statement	of	its	cause
of	 action,	 leaving	 to	 the	 defendant	 to	 set	 up	 in	 his	 answer	 what	 his	 defence	 is	 and,	 if	 anything	 more	 than	 a	 denial	 of
complainant’s	cause	of	action,	imposing	upon	the	defendant	the	burden	of	proving	such	defence.

Conforming	itself	to	that	rule	the	complainant	would	not,	in	the	assertion	or	proof	of	its	cause	of	action,	bring	up	a	single
Federal	question.	The	presentation	of	its	cause	of	action	would	not	show	that	it	was	one	arising	under	the	Constitution	or	laws
of	the	United	States.

The	only	way	in	which	it	might	be	claimed	that	a	Federal	question	was	presented	would	be	in	the	complainant’s	statement
of	what	the	defence	of	defendants	would	be	and	complainant’s	answer	to	such	defence.	Under	these	circumstances	the	case	is
brought	within	the	rule	laid	down	in	Tennessee	v.	Union	&	Planters’	Bank,	152	U.S.	454	[holding	that	such	cases	do	not	arise
under	federal	law].







Federal	question	jurisdiction	was	proper,	said	the	Court.	In	a	unanimous	opinion	Grable	set	out	a	three-part	test
for	such	 federalized	claims:	“[T]he	question	 is,	does	a	state-law	claim	[1]	necessarily	 raise	a	 federal	 issue,	 [2]
actually	disputed	and	substantial,	[3]	which	a	federal	forum	may	entertain	without	disturbing	any	congressionally
approved	balance	of	federal	and	state	judicial	responsibilities.”	Id.	at	314.	Lower	courts	interpreting	this	test	have
overwhelmingly	 remanded	 such	cases	 to	 state	courts,	usually	concluding,	without	much	analysis,	 that	 the	case
fails	the	third	of	the	Grable	criteria.

Those	of	you	who	 take	a	course	 in	 federal	 jurisdiction	 in	 law	school	will	 spend	 time	puzzling	over	 these
cases.

a.	What’s	going	on	in	this	“broader”	Smith	line	of	cases,	cases	like	Grable?	One	way	of	explaining	them	is	to
say	that	the	courts	thought	the	federal	law	interests	were	important.	Important	in	what	way?	A	monumentally
important	case	with	a	federal	ingredient	will	eventually	make	its	way	to	the	Supreme	Court,	which,	you’ll
recall,	has	a	broader	“arising	under”	jurisdiction	than	do	the	district	courts.	For	these	cases	it	makes	little
difference	whether	the	case	is	initially	heard	in	a	state	or	federal	court.

b.	But	the	Supreme	Court	currently	hears	fewer	than	a	hundred	cases	a	year.	So	as	a	practical	matter	most
federal	issues	litigated	in	state	courts	will	never	reach	any	federal	court.	The	battle	in	the	statutory	“arising
under”	cases	is	fought	over	which	federal	issue	cases	should	be	heard	in	federal	trial	and	intermediate
appellate	courts.	One	thoughtful	analysis	puts	the	question	like	this:

	
Federal	issues	might	be	raised	in	a	large	number	of	cases,	but	the	claimants	of	federal	rights	often	are	wrong	in	their	view

that	federal	law	protects	them.	They	would	therefore	lose	on	the	federal	issue,	and	they	could	win	only	on	state	law	grounds.	If
“arising	under”	were	interpreted	expansively,	many	cases	in	federal	court	on	the	basis	of	“arising	under”	jurisdiction	would	be
disposed	of	on	state	law	grounds.…What	is	needed	is	a	test	that	will	screen	out	cases	in	which	federal	interests	are	unlikely	to	be
strongly	 implicated.	 Can	 the	 following	 considerations	 be	 combined	 to	 produce	 a	 “test”?	 (i)	What	 is	 the	 national	 interest	 in
disposing	of	the	case	as	a	whole—with	federal	fact-finding—in	the	federal	courts,	as	compared	to	the	interest	of	disposing	of	it	in
the	state	courts?	(ii)	How	likely	is	it	that	the	national	interest	will	in	fact	be	implicated?	(iii)	How	likely	is	it	that	the	Supreme
Court	will	use	its	limited	resources	to	decide	the	federal	issue	where	the	record	is	made	in	the	state	court?
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Recall	that	these	questions—if	these	are	the	right	questions—must	be	decided	at	a	very	early	stage,	with
nothing	more	than	the	pleadings	before	the	court,	and	you	will	understand	why	courts	and	scholars	have
struggled	over	the	question	for	a	century.

7.	As	you	will	see	in	Chapter	5,	the	federal	Declaratory	Judgment	Act,	28	U.S.C.	§§2201-2202,	empowers	federal
district	courts	to	hear	certain	cases	in	which	a	potential	defendant	seeks	not	a	coercive	remedy	but	a	declaration
of	rights.	Thus,	for	example,	an	insurance	company	might	seek	a	declaration	of	nonliability	under	an	insurance
contract,	or	a	manufacturer	might	seek	a	declaration	that	a	device	did	not	infringe	an	existing	patent.
a.	How	does	one	apply	the	well-pleaded	complaint	rule	to	such	cases?	The	question	is	made	more	difficult	by	a

well-established	understanding	that	the	Declaratory	Judgment	Act	did	not	expand	the	jurisdiction	of	the
federal	courts.

b.	There	is	body	of	law	wrestling	with	this	question,	with	results	too	complex	to	summarize	here.	But	some
cases	are	simple.	Suppose	a	patent-holder	believes	that	a	competing	business	is	infringing	his	patent.	He
could	sue	for	damages	or	file	for	an	injunction,	and	such	a	suit	would	“arise	under”	federal	law.	Believing
that	proof	of	damages	or	of	the	requisites	for	injunctive	relief	would	be	expensive,	he	simply	sues	for	a
declaration	that	the	competitor	is	infringing	his	patent.	The	claim	for	relief	arises	under	federal	law.

8.	A	case	can	start	out	as	a	federal	case,	but	then	lose	its	federal	status	after	a	judgment	or	settlement.
a.	Plaintiffs	sue	defendants	on	a	claim	arising	under	federal	law.	The	parties	then	settle	the	case	by	signing	an

agreement.	The	case	is	dismissed	by	agreement	of	the	parties	in	an	order	that	makes	no	reference	to	the
settlement	agreement.	Plaintiff	then	sues	defendant	for	violation	of	the	agreement.	Is	there	federal	question
jurisdiction?	No:	The	settlement	agreement	is	an	ordinary	contract	whose	breach	does	not	arise	under	federal
law;	if	the	conditions	for	diversity	jurisdiction	do	not	exist,	the	plaintiff	will	have	to	go	to	state	court	to
enforce	the	agreement.	But	if	the	parties	had	embodied	their	agreement	in	a	consent	decree	(which	would
have	been	part	of	the	court’s	judgment),	its	breach	would	arise	under	federal	law	because	federal	courts	have
jurisdiction	to	enforce	their	own	judgments.	Kokkonen	v.	Guardian	Life	Ins.	Co.,	511	U.S.	375	(1994).

b.	Sally	borrowed	money	from	Frank,	giving	him	a	mortgage	as	security.	She	then	declared	bankruptcy	and,	in
a	federal	bankruptcy	proceeding,	Frank’s	interest	was	transferred	to	Joe.	(Recall	that	there	is	exclusive
federal	jurisdiction	over	bankruptcy.)	Through	an	error,	however,	the	transfer	to	Joe	was	never	properly
recorded.	Frank	now	sues	Joe,	alleging	that	he	still	holds	a	mortgage	on	the	property.	Joe	seeks	to	remove	the
case	to	federal	district	court,	arguing	that	Frank’s	lawsuit	calls	into	question	the	validity	of	the	federal













other	 than	 the	 general	 diversity	 statute—authorize	 a	 federal	 court	 to	 hear	 cases	 where	 complete	 diversity	 is
lacking.	Several	federal	statutes	rest	on	the	proposition	that	minimal	diversity	satisfies	Article	III.
	
•		The	Federal	Interpleader	Act,	28	U.S.C.	§1335,	discussed	in	Chapter	12	(infra	pages	836-39)	provides	for
federal	jurisdiction	so	long	as	any	claimant	to	a	disputed	fund	is	of	citizenship	different	from	that	of	any	other.
The	legislative	history	of	this	statute	suggests	that	legislators	thought	that	without	it,	courts	of	different	states
could	issue	conflicting	judgments	awarding	the	same	property	to	different	claimants.

•		The	Class	Action	Fairness	Act	of	2005	(codified	in	scattered	sections	of	28	U.S.C.,	including	§1332(d)	and
known	as	CAFA)	provides	for	federal	diversity	jurisdiction	in	class	actions	over	amounts	in	excess	of	$5
million	in	which	“any	member”	of	the	class	possesses	the	requisite	diversity	based	on	state	or	foreign
citizenship.	The	legislative	history	suggests	that	Congress	was	concerned	that	state	courts	were	hearing	and
deciding	class	actions	in	which	many	or	most	members	of	the	class	came	from	other	states;	it	reached	for
diversity	jurisdiction	as	a	way	to	address	this	problem.

	
Do	the	federal	Interpleader	Act	and	CAFA	suggest	a	“national	case”	justification	for	class	actions,	in	addition	to
the	traditional	“neutral	forum”	basis?

	
6.	Suppose	a	court	faces	a	case	where	there	is	diversity,	but	also	a	nondiverse	party.	Must	the	entire	case	be

dismissed?	No:	Newman-Green,	Inc.	v.	Alfonzo-Larrain,	490	U.S.	826	(1989),	permitted	a	court	to	retain
jurisdiction	by	dismissing	a	nondiverse	party	not	held	to	be	indispensable.	See	Rule	19	and	infra	page	812.

7.	Apply	the	statutory	language	to	the	following	cases,	assuming	that	in	each	case,	the	amount	in	controversy
requirement	is	met:
a.	A	citizen	of	Mexico	sues	a	citizen	of	Japan.	§1332(a)(2)-(4).
b.	A	citizen	of	California	sues	citizens	of	Mexico	and	Japan.	§1332(a)(2).
c.	A	citizen	of	California	and	a	citizen	of	Mexico	sue	a	citizen	of	New	York	and	a	citizen	of	Japan.	See

§1332(a)(3).
d.	Finally,	suppose	the	same	facts	as	in	7c,	and	the	citizen	of	New	York	drops	out.	At	that	point	a	citizen	of

California	and	a	citizen	of	Mexico	are	suing	a	citizen	of	Japan.	The	case	no	longer	falls	within	§1332(a);	do
you	see	why?	(And	if	you	belong	to	the	“neutral	forum”	school	of	thought	regarding	diversity,	that	makes
sense	because,	with	foreign	citizens	on	both	sides	of	the	case,	a	state	court	could	not	discriminate	against
foreign	citizens.)	Should	diversity	jurisdiction	extend	to	this	situation?	In	what	might	be	called	a	strong
dictum,	the	Supreme	Court	has	suggested	not.	Ruhrgas	AG	v.	Marathon	Oil,	526	U.S.	574	(1999)
(“Marathon	joined	an	alien	plaintiff	(Norge)	as	well	as	an	alien	defendant	(Ruhrgas).	If	the	joinder	of	Norge
is	legitimate,	the	complete	diversity	required	by	28	U.S.C.	§1332	(1994	ed.	and	Supp.	III),	but	not	by	Article
III,…is	absent.”).

8.	Section	1359	of	28	U.S.C.	deprives	district	courts	of	jurisdiction	in	those	cases	in	which	a	party	has	been
“improperly	or	collusively…joined”	to	invoke	diversity	jurisdiction.	For	example,	a	party	wishing	to	invoke
diversity	jurisdiction	cannot	achieve	it	simply	by	assigning	his	claim	to	an	out-of-state	representative.	But	the
courts	are	not	unanimous	in	what	is	“improper.”	The	statute	resolves	one	situation:	For	diversity	purposes	the
representative	of	a	child,	an	incompetent,	or	a	deceased	person	(appointed	to	administer	the	estate)	has	the	same
citizenship	as	the	individual	represented.	28	U.S.C.	§1332(c)(2).	You	saw	this	principle	in	operation	in
Hawkins	v.	Masters	Farms	(Chapter	1),	in	which	the	relevant	citizenship	was	not	that	of	the	executors	but	of
the	deceased,	Mr.	Creal.

9.	Is	a	citizen	of	the	District	of	Columbia	(or	of	Puerto	Rico,	Guam,	or	another	American	territory	not	a	state)	a
citizen	of	a	“state”	for	diversity	purposes?	28	U.S.C.	§1332(e)	says	so,	and	its	constitutionality	was	upheld	in
National	Mutual	Ins.	Co.	v.	Tidewater	Transfer	Co.,	337	U.S.	582	(1949).

10.	Beyond	the	requirement	of	complete	diversity,	the	other	less	than	intuitive	principle	of	diversity	jurisdiction
arises	from	corporate	citizenship.	Section	1332(c)	provides	that,	unlike	natural	persons,	corporations	can	have
two	states	of	citizenship—that	of	the	state	that	incorporates	them	and	that	of	their	“principal	place	of	business,”
if	it	is	different	from	the	state	of	incorporation.	Congress	added	this	provision	in	1958	to	remedy	complaints
that	too	many	“home”	corporations	were	able	to	invoke	diversity	citizenship	by	incorporating	out	of	state.	For
decades	thereafter	courts	struggled	with	inconsistent	tests	about	how	to	define	the	corporation’s	“principal
place	of	business.”	After	half	a	century	of	disagreement,	the	Supreme	Court	stepped	in	to	settle	the	matter.

	



Hertz	Corp.	v.	Friend
559	U.S.	77	(2010)

Justice	BREYER	delivered	the	unanimous	opinion	of	the	court.
The	federal	diversity	jurisdiction	statute	provides	that	“a	corporation	shall	be	deemed	to	be	a	citizen	of

any	State	by	which	it	has	been	incorporated	and	of	the	State	where	it	has	its	principal	place	of	business.”	28
U.S.C.	§1332(c)(1)	(emphasis	added).	We	seek	here	to	resolve	different	interpretations	that	the	Circuits	have
given	 this	 phrase.	 In	 doing	 so,	 we	 place	 primary	 weight	 upon	 the	 need	 for	 judicial	 administration	 of	 a
jurisdictional	 statute	 to	 remain	as	 simple	as	possible.	And	we	conclude	 that	 the	phrase	“principal	place	of
business”	refers	 to	 the	place	where	 the	 corporation’s	high	 level	officers	direct,	 control,	 and	coordinate	 the
corporation’s	activities.	Lower	 federal	 courts	have	often	metaphorically	 called	 that	place	 the	corporation’s
“nerve	center.”	We	believe	that	the	“nerve	center”	will	typically	be	found	at	a	corporation’s	headquarters.…

[The	 case	 grew	 from	 a	 class	 action.	 Hertz	 employees	 in	 California	 alleged	 that	 Hertz	 had	 failed	 to
conform	 to	California’s	 wage	 and	 hour	 laws.	Hertz	 sought	 to	 remove	 to	 federal	 court,	 invoking	 diversity
jurisdiction.	The	employees	resisted	with	the	argument	that	California	was	a	principal	place	of	business	for
Hertz,	since	it	derived	more	revenue	from	that	state	than	any	other	and	the	plurality	of	its	business	activities
also	 occurred	 there.	 Reasoning	 that,	 because	 of	 this	 business	 activity	 Hertz	 was,	 like	 them,	 a	 citizen	 of
California,	 the	plaintiffs	 resisted	removal.	The	District	Court	 found	 that	Hertz	was	a	citizen	of	California,
relying	on	Ninth	Circuit	precedent	instructing	“courts	to	identify	a	corporation’s	‘principal	place	of	business’
by	first	determining	the	amount	of	a	corporation’s	business	activity	State	by	State.	If	the	amount	of	activity	is
‘significantly	 larger’	 or	 ‘substantially	 predominates’	 in	 one	 State,	 then	 that	 State	 is	 the	 corporation’s
‘principal	 place	 of	 business.’”	 The	 Ninth	 Circuit	 affirmed.	 The	 Supreme	 Court	 reviewed	 the	 history	 of
“principal	place	of	business”	and	its	divergent	interpretations.]

V
A

In	an	effort	to	find	a	single,	more	uniform	interpretation	of	the	statutory	phrase,	we	have	reviewed	the
Courts	of	Appeals’	divergent	and	 increasingly	complex	 interpretations.	Having	done	 so,	we	now	return	 to,
and	expand,	Judge	Weinfeld’s	approach,	as	applied	[in	a	case	decided	shortly	after	the	1958	amendment	to
§1332	 created	 dual	 corporate	 citizenship].	We	 conclude	 that	 “principal	 place	 of	 business”	 is	 best	 read	 as
referring	 to	 the	 place	 where	 a	 corporation’s	 officers	 direct,	 control,	 and	 coordinate	 the	 corporation’s
activities.	It	is	the	place	that	Courts	of	Appeals	have	called	the	corporation’s	“nerve	center.”	And	in	practice
it	 should	 normally	 be	 the	 place	 where	 the	 corporation	 maintains	 its	 headquarters—provided	 that	 the
headquarters	 is	 the	 actual	 center	 of	 direction,	 control,	 and	 coordination,	 i.e.,	 the	 “nerve	 center,”	 and	 not
simply	 an	 office	 where	 the	 corporation	 holds	 its	 board	meetings	 (for	 example,	 attended	 by	 directors	 and
officers	who	have	traveled	there	for	the	occasion).

Three	sets	of	considerations,	taken	together,	convince	us	that	this	approach,	while	imperfect,	is	superior
to	 other	 possibilities.	 First,	 the	 statute’s	 language	 supports	 the	 approach.	 The	 statute’s	 text	 deems	 a
corporation	a	citizen	of	 the	“State	where	 it	has	 its	principal	place	of	business.”	28	U.S.C.	§1332(c)(1).	The
word	“place”	is	in	the	singular,	not	the	plural.…

Second,	 administrative	 simplicity	 is	 a	major	 virtue	 in	 a	 jurisdictional	 statute.	 Complex	 jurisdictional
tests	complicate	a	case,	eating	up	time	and	money	as	 the	parties	 litigate,	not	 the	merits	of	 their	claims,	but
which	court	is	the	right	court	to	decide	those	claims.	Complex	tests	produce	appeals	and	reversals,	encourage
gamesmanship,	and,	again,	diminish	the	likelihood	that	results	and	settlements	will	reflect	a	claim’s	legal	and
factual	 merits.	 Judicial	 resources	 too	 are	 at	 stake.	 Courts	 have	 an	 independent	 obligation	 to	 determine
whether	 subject-matter	 jurisdiction	 exists,	 even	 when	 no	 party	 challenges	 it.	 So	 courts	 benefit	 from
straightforward	rules	under	which	they	can	readily	assure	themselves	of	their	power	to	hear	a	case.

Third,	 the	 statute’s	 legislative	 history,	 for	 those	who	 accept	 it,	 offers	 a	 simplicity-related	 interpretive
benchmark.	The	Judicial	Conference	provided	an	 initial	version	of	 its	proposal	 that	suggested	a	numerical
test.	A	 corporation	would	 be	 deemed	 a	 citizen	 of	 the	 State	 that	 accounted	 for	more	 than	 half	 of	 its	 gross
income.	The	Conference	changed	its	mind	in	light	of	criticism	that	such	a	test	would	prove	too	complex	and
impractical	to	apply.	That	history	suggests	that	the	words	“principal	place	of	business”	should	be	interpreted
to	 be	 no	 more	 complex	 than	 the	 initial	 “half	 of	 gross	 income”	 test.	 A	 “nerve	 center”	 test	 offers	 such	 a
possibility.	A	general	business	activities	test	does	not.

B
We	recognize	 that	 there	may	be	no	perfect	 test	 that	satisfies	all	administrative	and	purposive	criteria.

We	 recognize	 as	 well	 that,	 under	 the	 “nerve	 center”	 test	 we	 adopt	 today,	 there	 will	 be	 hard	 cases.	 For







other	 claim	 in	 the	 lawsuit,	 the	 contamination	 does	 not	 occur	 with	 respect	 to	 jurisdictional	 defects	 that	 go	 only	 to	 the	 substantive
importance	of	individual	claims.

	
Id.	at	551,	553,	566.

Other	significant	issues	in	determining	the	amount	in	controversy	for	jurisdictional	purposes	are:
	
1.	What	should	be	done	if	the	plaintiff	asks	for	an	injunction	rather	than	money	damages?	The	basic	principle	is	to

try	to	value	the	injunction,	using	one	of	several	approaches:	Determine	the	value	of	the	injunction	to	the
plaintiff;	determine	the	cost	to	the	defendant	of	complying;	determine	the	cost	or	value	to	the	party	invoking
federal	jurisdiction	(the	plaintiff,	if	the	action	is	brought	in	federal	court,	and	the	defendant,	if	the	action	was
brought	in	state	court	and	defendant	is	attempting	to	remove);	and	allow	jurisdiction	if	any	of	the	tests	above
yields	a	figure	above	$75,000.	For	a	discussion	of	these	approaches	(and	an	application	of	the	fourth),	see
McCarty	v.	Amoco	Pipeline	Co.,	595	F.2d	389	(7th	Cir.	1979).

2.	May	a	plaintiff	aggregate	the	amount	sought	as	relief	for	different	claims	to	reach	the	statutory	minimum?
Sometimes:	In	some	circumstances,	different	claims	may	be	aggregated	to	meet	the	statutory	amount.	Saying
when	that	can	happen	is	harder:

	
The	law	on	aggregation…is	in	a	very	unsatisfactory	state.	The	traditional	rules	 in	this	area	evolved	haphazardly	and	with

little	reasoning.	They	serve	no	apparent	policy	and	“turn	on	a	mystifying	conceptual	test.”…Thus	it	is	not	altogether	easy	to	say
what	the	law	is	in	this	area	and	it	is	quite	hard	to	say	why	it	is	as	it	seems	to	be.

Wright,	Federal	Courts	210.
	
				Some	guidelines	from	the	case	law:
a.	A	single	plaintiff	with	two	or	more	unrelated	claims	against	a	single	defendant	may	aggregate	claims	to

satisfy	the	statutory	amount.
b.	If	two	plaintiffs	each	have	claims	against	a	single	defendant,	they	may	not	aggregate	if	their	claims	are

regarded	as	“separate	and	distinct.”
c.	If	one	plaintiff	has	a	claim	in	excess	of	the	statutory	amount	and	a	second	plaintiff	has	the	same	claim	for	less

than	the	statutory	amount,	both	against	the	same	defendant,	the	first	plaintiff	can	sue	in	federal	court.	What
about	the	second?	Yes:	so	long	as	the	second	plaintiff’s	claim	arises	out	of	the	“same	case	or	controversy”	as
the	first	there	will	be	supplemental	jurisdiction.	Exxon	Mobil	Corp.	v.	Allapattah	Servs.,	Inc.,	545	U.S.	546
(2005).

d.	In	situations	involving	multiple	plaintiffs	or	multiple	defendants	with	a	common	undivided	interest	and	single
title	or	right,	the	value	of	the	total	interest	will	be	used	to	determine	the	amount	in	controversy.	This	is	not
the	case	if	the	various	claims	are	considered	several	and	distinct,	and	they	may	be	so	considered	even	though
the	claims	arose	from	a	single	instrument	or	the	parties	have	a	community	of	interest.

e.	The	preceding	rules	have	complex	application	to	class	actions.
i.					For	class	actions	that	meet	the	criteria	of	the	Class	Actions	Fairness	Act	of	2005,	codified	in	part	in

§1332(d)	(discussed	more	fully	in	Chapter	12),	one	can	aggregate	the	claims	of	all	class	members;	if
they	reach	$5	million,	the	amount	in	controversy	requirement	is	met.

ii.				For	class	actions	based	on	diversity	that	do	not	meet	the	requirements	of	the	Act,	one	cannot	simply	add
up	the	claims	of	all	class	members.	Instead	at	least	some	members	must	have	claims	that	individually
satisfy	the	jurisdictional	amount.	Snyder	v.	Harris,	394	U.S.	332	(1969).	But	if	one	member	meets	the
amount	in	controversy	requirement,	the	others	can	take	advantage	of	supplemental	jurisdiction.	Exxon
Mobil	Corp.	v.	Allapattah	Servs.,	Inc.,	545	U.S.	546	(2005).

f.	Counterclaims	are	treated	differently,	depending	on	their	classification	under	Rule	13	as	either	compulsory	or
permissive.	Basically,	when	a	plaintiff’s	claim	exceeds	$75,000	(the	statutory	amount),	a	compulsory
counterclaim	may	be	heard	regardless	of	amount.	A	permissive	counterclaim	not	arising	from	the	same
transaction	or	occurrence	requires	an	independent	jurisdictional	basis.	The	law	is	unsettled,	however,	when
plaintiff’s	claim	falls	short	of	$75,000	but	defendant’s	counterclaim	increases	the	amount	in	controversy	to
more	than	$75,000.	See	generally	Wright,	Federal	Courts	217	(reporting	“virtually	no	holdings”	addressing
the	question).

g.	Apply	these	principles	to	a	hypothetical	variation	on	Louisville	&	Nashville	Railroad	v.	Mottley.	Suppose	the
plaintiffs,	Erasmus	and	Annie	Mottley,	having	learned	they	cannot	state	an	“arising	under”	claim,	still	want	a
federal	forum	for	the	trial	of	their	case.	So,	taking	advantage	of	the	fact	that	diversity	is	measured	at	the	time
of	filing,	they	move	out	of	state	and	file	their	action	as	a	diversity	case.	In	each	variation,	assume	that	the
requisite	diversity	exists	and	only	the	amount	in	controversy	is	an	issue.
i.					Erasmus	sues	Railroad	for	$75,000	for	breach	of	contract.





1.	Not	all	cases	described	by	§1367(a)	are	covered	by	§1367(b).	What’s	the	key	difference?
2.	In	these	problems,	assume	the	litigation	occurs	in	federal	district	court	and	that	amount	in	controversy

requirements,	if	they	apply,	are	satisfied.	Also	assume	the	joined	party	or	claim	would	fall	within	the	applicable
joinder	Rule	(see	Chapter	12).	In	working	out	your	analysis,	first	identify	the	portion	of	§1367	that	applies,	and
then	apply	that	section	to	the	facts.
a.	A,	a	citizen	of	Illinois,	sues	B,	also	a	citizen	of	Illinois,	alleging	that	B	violated	federal	civil	rights	statutes	in

firing	her.	A	seeks	to	add	a	state	law	claim	alleging	that	her	firing	also	violated	a	state	wrongful	discharge
law.	Is	there	supplemental	jurisdiction?

b.	A,	a	citizen	of	Illinois,	sues	B,	also	a	citizen	of	Illinois,	alleging	that	B	violated	federal	civil	rights	statutes	in
firing	her.	A	seeks	to	add	a	state	law	claim	alleging	that	B	negligently	caused	her	injuries	when	his	car
backed	into	hers	in	the	company	parking	lot.	Is	there	supplemental	jurisdiction?

c.	A,	a	citizen	of	Illinois,	sues	B,	also	a	citizen	of	Illinois,	alleging	that	B	violated	federal	civil	rights	statutes	by
permitting	co-workers	to	engage	in	sexual	harassment.	A	invokes	Rule	20	to	join	C,	a	co-worker	from
Illinois,	who	actually	engaged	in	the	harassment.	State	tort	law	is	the	basis	of	A’s	claim	against	C.	Because	C
is	not	A’s	employer,	the	claim	against	him	does	not	arise	under	federal	law.	Is	there	supplemental	jurisdiction
over	the	claim	against	C?

d.	A,	a	citizen	of	Illinois,	sues	B,	a	citizen	of	Wisconsin,	alleging	breach	of	an	employment	contract	and	seeking
a	recovery	in	excess	of	$75,000.	A	invokes	Rule	20	to	join	C,	a	citizen	of	Illinois;	A	alleges	that	C	conspired
with	B	to	breach	the	employment	contract.	Is	there	supplemental	jurisdiction	over	the	claim	against	C?

e.	Arthur,	a	citizen	of	New	York,	sues	Barbara,	a	citizen	of	Pennsylvania,	in	federal	district	court.	He	alleges
several	claims:	federal	antitrust	violations,	federal	securities	law	violations,	and	state	law	breach	of	contract.
He	alleges	more	than	$100,000	in	damages	for	each	claim.	Will	the	district	court	have	to	analyze	how	closely
related	the	federal	and	state	law	claims	are	for	purposes	of	deciding	whether	supplemental	jurisdiction	exists
or	whether	any	of	the	reasons	in	§1367(c)	for	declining	to	exercise	jurisdiction	apply?	Why	not?

3.	Having	applied	the	statute	to	some	cases,	step	back	and	consider	its	constitutional	underpinnings.
a.	A	statute	that	gave	federal	district	courts	jurisdiction	to	decide	a	case	based	entirely	on	state	law	between	two

Florida	citizens	would	be	unconstitutional—beyond	the	power	granted	by	Article	III.	How	then	can	it	be
constitutional	for	a	district	court	to	hear	such	a	claim	when	the	same	parties	also	are	embroiled	in	litigation
over	a	federal	claim?

b.	The	statute	supplies	a	clue	in	subsection	(a),	which	speaks	of	“claims	that	are	so	related	to	claims	in	the
action	within	such	original	jurisdiction	that	they	form	part	of	the	same	case	or	controversy	under	Article	III
of	the	Constitution.”	Article	III	says	that	federal	“judicial	Power…extend[s]	to	all	Cases”	of	the	sorts
enumerated	and	to	“Controversies”	of	sorts	that	are	further	enumerated.	From	this	phrase	the	courts	have
drawn	the	idea	that:

[Supplemental]	 jurisdiction,	 in	 the	 sense	 of	 judicial	 power,	 exists	 whenever	 there	 is	 a	 claim	 [within	 the	 constitutional
jurisdiction],	and	the	relationship	between	that	claim	and	the	[claim	outside	the	constitutionally	enumerated	jurisdiction	of	the
federal	 courts]	 permits	 the	 conclusion	 that	 the	 entire	 action	 before	 the	 court	 comprises	 but	 one	 constitutional	 “case.”	The
federal	claim	must	have	substance	sufficient	to	confer	subject	matter	jurisdiction	on	the	court.	The	state	and	federal	claims
must	derive	from	a	common	nucleus	of	operative	fact.	But	if,	considered	without	regard	to	their	federal	or	state	character,	a
plaintiff’s	claims	are	 such	 that	he	would	ordinarily	be	expected	 to	 try	 them	all	 in	one	 judicial	proceeding,	 then,	 assuming
substantiality	of	the	federal	issues,	there	is	power	in	federal	courts	to	hear	the	whole.13

United	Mine	Workers	v.	Gibbs,	383	U.S.	715,	725	(1966).
	

c.	United	Mine	Workers	v.	Gibbs	and	§1367	espouse	a	principle	that	may	look	surprising	at	first	glance.	Its
rationale	emerges	more	clearly	if	one	recalls	that	a	central	feature	of	the	Federal	Rules	is	the	ease	with	which
they	permit	joinder	of	claims.	See,	e.g.,	Rule	18(a).	It	would	be	logically	possible,	but	awkward,	to	permit
parties	to	join	closely	connected	claims	but	then	deny	the	federal	courts	power	over	claims	that	did	not	bring
their	own	jurisdictional	basis	with	them.	In	such	situations,	whichever	court	(state	or	federal)	tried	the	related
claim	second	would	have	to	engage	in	elaborate	analyses	of	which	issues	were	precluded	in	the	first	lawsuit.
Section	1367	allows	some—but	not	all—of	these	related	claims	to	come	to	federal	court	under	the	wing	of
supplemental	jurisdiction.

4.	Consider	the	following	two	cases	in	which	courts	wrestle	with	applying	the	statute,	including	their	discretionary
authority	to	decline	to	exercise	supplemental	jurisdiction.

In	re	Ameriquest	Mortgage	Co.	Mortgage	Lending	Practices	Litigation
2007	U.S.	Dist.	LEXIS	70805	(N.D.	Ill.	2007)



ASPEN,	J.
Pursuant	 to	 Federal	 Rule	 of	 Civil	 Procedure	 12(b)(1)	 and	 28	 U.S.C.	 §§1367(a)	 and	 (b),	 defendant

Douglas	Trevino	now	moves	to	dismiss	Counts	II	and	III	of	plaintiff	Barbara	Skanes’	Amended	Complaint.…
We	deny	Trevino’s	motion.	We	find	that:	a)	there	is	a	sufficient	nexus	between	Skanes’	state	law	claims

and	 her	 TILA	 claim	 to	 support	 supplemental	 jurisdiction;	 and	 b)	 the	 discretionary	 factors	 set	 forth	 in
[§1367(c)]	do	not	weigh	in	favor	of	a	decision	to	decline	to	exercise	supplemental	jurisdiction.

I.	Background
In	her	Amended	Complaint,	Skanes	alleges	that	in	April	2004,	she	consummated	a	mortgage	transaction

with	 Ameriquest.	 Shortly	 before	 the	 close	 of	 the	 transaction,	 Ameriquest	 ordered	 from	 co-defendant
Homestead	 Appraisal	 of	 Rockford	 a	 property	 appraisal	 of	 Skanes’	 future	 home.	 Homestead,	 through	 its
agent	Trevino	[appraised	the	house	at]	$163,000.…

Skanes	alleges	that	the	“true	value”	of	her	home	was	much	less	than	the	amount	reflected	in	Trevino’s
report.…The	reason	for	this	inflation,	Skanes	contends,	was	to	increase	the	loan	amount	for	which	she	could
qualify	and	thereby	increase	Ameriquest’s	potential	profit.	[When	the	adjustable	rate	reset,	Skanes	could	not
refinance.]

[Count	I	of	 the	complaint	alleged	a	claim	against	Ameriquest	under	 the	 federal	Truth	 in	Lending	Act
(TILA),	seeking	both	rescission	of	the	mortgage	and	statutory	damages.]	In	Count	I,	her	TILA	claim,	Skanes
further	 states	 that	 at	 the	 time	 of	 her	 closing,	 Ameriquest	 provided	 her	 with	 improper	 and	 misleading
disclosures	of	her	right	to	cancel	her	mortgage.	Ameriquest’s	disclosures,	she	alleges,	triggered	an	extended
right	 for	 her	 to	 later	 rescind	 her	mortgage.	 [Counts	 II	 and	 III	 alleged	 state	 law	 fraud	 claims	 against	 all
defendants.]	 In	 addition,	 Skanes	 requests	 that	 we	 enter	 a	 “judgment	 declaring	 what	 obligation,	 if	 any,
plaintiff	has	toward	each	defendant	[following	rescission],	taking	into	account…the	 inflated	appraised	value”
(emphasis	added).…

II.	Analysis
A.	§1367(a)	Supplemental	Jurisdiction

28	U.S.C.	 §1367	 provides	 that	 in	 any	 action	 in	which	we	 already	 have	 jurisdiction	 over	 some	 federal
claim,	we	also	have	 supplemental	 jurisdiction	over	 state	 claims	“that	are	 so	related	 to	 claims	 in	 the	action
within	such	original	jurisdiction	that	they	form	part	of	the	same	case	or	controversy	under	Article	III	of	the
United	 States	 Constitution.”…A	 loose	 factual	 connection	 may	 be	 sufficient	 to	 confer	 supplemental
jurisdiction,	 so	 long	as	 those	 facts	 are	both	 common	and	operative.	To	determine	whether	 the	 federal	 and
state	 law	 claims	 are	 connected	 by	 common	 and	 operative	 facts,	 “[c]ourts	 routinely	 compare	 the	 facts
necessary	to	prove	the	elements	of	the	federal	claim	with	those	necessary	to	the	success	of	the	state	claim.”	We
also	may	ask	“whether	the	state	claims	can	be	resolved	or	dismissed	without	affecting	the	federal	claims.”

Here,	Skanes	explicitly	connected	her	federal	and	state	claims,	such	that	we	cannot	now	conclude	that
her	state	claims	could	be	dismissed	or	resolved	without	affecting	her	TILA	claim.	As	set	forth	in	the	Amended
Complaint,	the	facts	underlying	her	state	and	federal	claims	combine	to	tell	one	story:	Skanes	did	not	fully
know	of	her	right	 to	cancel	her	mortgage	at	 its	outset;	because	that	mortgage	was	overstated,	she	paid	too
much	during	the	life	of	her	loan;	and—also	because	of	the	overstatement—she	has	not	been	able	to	refinance
the	 mortgage.	 Alleging	 a	 [federal]	 TILA	 disclosure	 violation,	 Skanes	 now	 wishes	 to	 void	 her	 allegedly
overstated	 mortgage.	 In	 doing	 so,	 Skanes	 expressly	 links	 her	 TILA	 prayer	 for	 relief	 to	 her	 state	 claims.
Skanes	seeks	a	judgment	voiding	her	mortgage	and	a	judgment	declaring	what,	 if	any,	payment	obligation
exists	after	taking	into	account	Skanes’	state	law	challenge	to	her	home	appraisal.

We	find	this	connection	operative:	 if	we	dismiss	Counts	II	and	III,	we	may	be	unable	to	grant	the	full
measure	of	 relief	Skanes	 seeks	 in	Count	 I:	 if	 she	 is	 entitled	 to	 rescission,	and	 she	 is	 correct	 that	her	home
value	 was	 over-appraised,	 then	 she	may	 be	 (or	 may	 not	 be—we	 do	 not	 intend	 to	 decide	 that	 issue	 here)
entitled	 to	 reduce	 the	 post-TILA	 judgment	 tender	 amount	 in	 light	 of	 the	 over-appraisal.	 Without	 a
determination	 of	 the	 over-appraisal	 issue,	 though,	 that	 offset	 would	 be	 unavailable.	 Because	 we	 cannot
conclude	 that	 the	 resolution	 of	 one	 of	 her	 state	 claims	will	 have	no	 effect	 on	 the	 resolution	 on	her	 federal
claims,	we	cannot	deny	our	supplemental	jurisdiction	here.

B.	§1367[(c)]	Discretionary	Exercise	of	Supplemental	Jurisdiction
Even	 if	 we	 find	 that	 we	 have	 supplemental	 jurisdiction	 over	 a	 plaintiff’s	 state	 law	 claims,	 28	 U.S.C.

§1367[(c)]	provides	 four	 instances	 in	which	we	may	 choose	not	 to	 exercise	 that	 jurisdiction:	 “(1)	 the	 claim
raises	a	novel	or	complex	issue	of	State	law;	(2)	the	claim	substantially	predominates	over	the	claim	or	claims
over	 which	 the	 district	 court	 has	 original	 jurisdiction;	 (3)	 the	 district	 court	 has	 dismissed	 all	 claims	 over



which	it	has	original	jurisdiction;	or	(4)	in	exceptional	circumstances,	there	are	other	compelling	reasons	for
declining	jurisdiction.”

We	do	not	perceive	a	problem	with	respect	to	factors	(2)	through	(4):	we	cannot	tell	from	the	face	of	the
Amended	Complaint	that	Skanes’	inflated	appraisal	allegations	“substantially	predominate”	over	her	TILA
claims;	 we	 have	 not	 dismissed	 Skanes’	 TILA	 claims;	 and	 Trevino	 has	 not	 highlighted	 any	 persuasive
“exceptional	circumstances”	or	“compelling	reasons”	for	us	to	decline	to	exercise	supplemental	jurisdiction.
Nor	are	we	persuaded	that	because	the	Michigan	Mortgage	Brokers,	Lenders	and	Servicers	Lending	Act	[a
state	 statute]	 has	 not	 been	 specifically	 applied	 to	 appraisers	 or	 appraisal	 services,	 we	 will	 not	 be	 able	 to
resolve	Skanes’	claims	through	reference	to	existing	precedent	(which,	by	the	time	this	case	has	concluded,
could	 well	 include	 applications	 of	 the	MMBLSLA	 to	 appraisers	 and	 appraisal	 services).	 Accordingly,	 we
choose	 to	 exercise	 our	discretion	 in	 favor	 of	 retaining	 jurisdiction	over	Counts	 II	 and	 III	 of	 the	Amended
Complaint.…

Szendrey-Ramos	v.	First	Bancorp
512	F.	Supp.	2d	81	(D.P.R.	2007)

CASELLAS,	J.
[Carmen	 Szendrey-Ramos,	 the	 plaintiff	 (referred	 to	 in	 the	 opinion	 as	 Szendrey),	 worked	 for	 the

defendant	bank	in	Puerto	Rico	as	its	general	counsel.]
In	March	2005,	Szendrey	received	a	report	from	an	external	law	firm	that	included	information	about

possible	ethical	and/or	legal	violations	committed	by	bank	officials	in	relation	to	the	accounting	for	the	bulk
purchase	of	mortgage	 loans	 from	other	 financial	 institutions.	Szendrey	conducted	an	 investigation	 into	 this
issue,	focusing	on	the	possibility	of	whether	the	bank	officials’	conduct	amounted	to	a	violation	of	law	or	the
bank’s	 Code	 of	 Ethics.	 Upon	 conclusion	 of	 such	 investigation,	 Szendrey	 concluded	 that	 there	 had	 been
irregularities	and	violations	of	the	Code	of	Ethics	and	reported	such	findings	to	outside	counsel	for	the	bank
as	well	as	bank	officials.	She	also	divulged	her	findings	to	the	Board	of	Directors	at	a	meeting	in	which	she
was	present.…

[After	additional	events	surrounding	the	question	of	which	officers	should	be	dismissed	from	the	bank
with	what	severance	packages	and	for	what	stated	reasons,	Szendrey	herself	was	fired.	In	subsequent	events
the	bank	blamed	Szendrey	for	some	of	the	events	she	had	investigated.	She	sued,	alleging	violations	of	federal
employment	 law	(Title	VII)	and	additionally	stating	a	number	of	claims	under	 the	 laws	of	Puerto	Rico	 for
wrongful	 discharge,	 violations	 of	 the	 P.R.	Constitution,	 and	 for	 defamation	 and	 tortious	 interference	with
contracts.]

Applicable	Law	and	Analysis
Upon	careful	consideration	of	 the	 issues	presented	by	 this	case,	and	the	 law	governing	such	 issues,	we

decline	 to	 exercise	 supplemental	 jurisdiction	 over	 the	 P.R.	 law	 claims.	 Accordingly,	 these	 claims	 will	 be
dismissed	without	prejudice,	and	Defendants’	arguments	for	dismissal	on	the	merits	of	such	claims	are	thus
moot.	As	for	the	Title	VII	discrimination	and	retaliation	claims,	they	survive	the	motion	to	dismiss.	This	case
thus	goes	forward	solely	under	Title	VII.	We	explain	our	reasoning	below.…

The	Court	finds	that	two	of	§1367(c)’s	subsections	are	at	 issue	here:	(1)	that	the	state	 law	claims	raise
complex	or	novel	issues	and	(2)	that	the	state-law	claims	substantially	predominate	over	the	federal	claim.	We
start	with	the	latter	and	work	our	way	back	to	the	former.

Plaintiffs’	 complaint	 includes	 two	 lonesome	 claims	 under	Title	VII,	 for	 discrimination	 and	 retaliation
thereunder.	The	remaining	claims	all	arise	out	of	P.R.	law.	Not	only	do	the	P.R.	law	claims	far	outnumber	the
federal	claims,	but	 their	 scope	also	exceeds	 that	of	 the	 federal	claims.	On	 that	point	we	note	 that	although
some	of	 the	P.R.	 law	claims	mimic	 the	 federal	claims…the	remaining	P.R.	 law	claims	 (wrongful	discharge,
tortious	 actions	 infringing	 Plaintiff’s	 constitutional	 rights,	 tortious	 interference	 with	 contracts,	 and
defamation)	are	distinct	and	each	has	its	own	elements	of	proof;	proof	that	is	not	necessary	to	establish	the
Title	VII	 claims.	That	 the	 state-law	 claims	 predominate	 over	 the	 federal	 claims	 is,	 in	 and	 of	 itself,	 reason
enough	to	decline	to	exercise	supplemental	jurisdiction.

Moreover,	 we	 note	 that	 the	 P.R.	 law	 claims	 require	 a	much	 fuller	 incursion	 into	 the	 performance	 of
Szendrey	as	General	Counsel	and	any	shortcomings	she	may	have	had	as	such.	This,	in	turn,	leads	us	to	the
other	reason	for	declining	 to	exercise	supplemental	 jurisdiction:	 the	presence	of	complex	or	novel	 issues	of
state	law.	The	main	issue	raised	by	Defendants	in	their	motion	to	dismiss,	that	Plaintiffs’	prosecution	of	their
claims	would	run	afoul	of	Canon	21	of	the	Puerto	Rico	Code	of	Professional	Ethics,	is	at	its	apex	in	the	P.R.
law	claims.	For	example,	 in	order	to	prove	that	Defendants	defamed	her,	Szendrey	would	have	to	establish
that	what	was	said	about	her	(i.e.,	 that	she	participated	in	wrongful	acts)	was	false.	In	order	to	prove	such











the	case	was	first	filed.	The	court	acknowledged	that	Bayer	was	not	a	defendant	in	the	case	until	more	than
one	year	after	it	had	been	filed.

[T]he	statute	is	unambiguous	that	“it	plainly	prohibits	removal	on	diversity	grounds	of	a	case	that	was	commenced	in	state
court	more	 than	 a	 year	 prior	 to	 its	 removal.”…Although	 this	 rule	may	 seem	harsh	 to	 later	 added	 defendants,	 “[c]ongress
accepted	a	‘modest	curtailment	in	access	to	diversity	jurisdiction’	in	exchange	for	avoiding	‘substantial	delay	and	disruption’
after	‘substantial	progress	in	state	court.’”

c.	One	significant	exception	to	this	punctilious	reading	of	the	removal	statutes	can	be	found	in	the	Supreme
Court’s	decision	in	Caterpillar,	Inc.	v.	Lewis.	As	you	read	the	opinion,	consider	why.

Caterpillar,	Inc.	v.	Lewis
519	U.S.	61	(1996)

Justice	GINSBURG	delivered	the	opinion	of	the	Court.…
The	question	presented	 is	whether	 the	absence	of	 complete	diversity	at	 the	 time	of	 removal	 is	 fatal	 to

federal-court	 adjudication.	 We	 hold	 that	 a	 district	 court’s	 error	 in	 failing	 to	 remand	 a	 case	 improperly
removed	 is	 not	 fatal	 to	 the	 ensuing	 adjudication	 if	 federal	 jurisdictional	 requirements	 are	met	 at	 the	 time
judgment	is	entered.

Respondent	 James	David	Lewis,	 a	 resident	 of	Kentucky,	 filed	 this	 lawsuit	 in	Kentucky	 state	 court	 on
June	 22,	 1989,	 after	 sustaining	 injuries	 while	 operating	 a	 bulldozer.	 Asserting	 state-law	 claims	 based	 on
defective	 manufacture,	 negligent	 maintenance,	 failure	 to	 warn,	 and	 breach	 of	 warranty,	 Lewis	 named	 as
defendants	both	the	manufacturer	of	the	bulldozer—petitioner	Caterpillar	Inc.,	a	Delaware	corporation	with
its	 principal	 place	 of	 business	 in	 Illinois—and	 the	 company	 that	 serviced	 the	 bulldozer—Whayne	 Supply
Company,	a	Kentucky	corporation	with	its	principal	place	of	business	in	Kentucky.

Several	 months	 later,	 Liberty	 Mutual	 Insurance	 Group,	 the	 insurance	 carrier	 for	 Lewis’	 employer,
intervened	 in	 the	 lawsuit	as	a	plaintiff.	A	Massachusetts	corporation	with	 its	principal	place	of	business	 in
that	 State,	 Liberty	Mutual	 asserted	 subrogation	 claims	 against	 both	 Caterpillar	 and	Whayne	 Supply	 for
workers’	compensation	benefits	Liberty	Mutual	had	paid	to	Lewis	on	behalf	of	his	employer.

Lewis	entered	into	a	settlement	agreement	with	defendant	Whayne	Supply	less	than	a	year	after	filing	his
complaint.	Shortly	after	learning	of	this	agreement,	Caterpillar	filed	a	notice	of	removal,	on	June	21,	1990,	in
the	 United	 States	 District	 Court	 for	 the	 Eastern	 District	 of	 Kentucky.	 Grounding	 federal	 jurisdiction	 on
diversity	 of	 citizenship,	 Caterpillar	 satisfied	 with	 only	 a	 day	 to	 spare	 the	 statutory	 requirement	 that	 a
diversity-based	removal	 take	place	within	one	year	of	a	 lawsuit’s	 commencement,	 see	28	U.S.C.	§1446(b).*
Caterpillar’s	 notice	 of	 removal	 explained	 that	 the	 case	was	nonremovable	 at	 the	 lawsuit’s	 start:	Complete
diversity	was	absent	then	because	plaintiff	Lewis	and	defendant	Whayne	Supply	shared	Kentucky	citizenship.
Proceeding	on	the	understanding	that	 the	settlement	agreement	between	these	two	Kentucky	parties	would
result	in	the	dismissal	of	Whayne	Supply	from	the	lawsuit,	Caterpillar	stated	that	the	settlement	rendered	the
case	removable.

Lewis	objected	to	the	removal	and	moved	to	remand	the	case	to	state	court.	Lewis	acknowledged	that	he
had	settled	his	own	claims	against	Whayne	Supply.	But	Liberty	Mutual	had	not	yet	 settled	 its	 subrogation
claim	against	Whayne	Supply,	Lewis	asserted.	Whayne	Supply’s	presence	as	a	defendant	in	the	lawsuit,	Lewis
urged,	defeated	diversity	of	citizenship.	Without	addressing	this	argument,	the	District	Court	denied	Lewis’
motion	to	remand	on	September	24,	1990,	treating	as	dispositive	Lewis’	admission	that	he	had	settled	his	own
claims	against	Whayne	Supply.

In	June	1993,	[Liberty	Mutual	and	Whayne	settled].…With	Caterpillar	as	the	sole	defendant	adverse	to
Lewis,	 the	 case	 proceeded	 to	 a	 6-day	 jury	 trial	 in	 November	 1993,	 ending	 in	 a	 unanimous	 verdict	 for
Caterpillar.…

We	note,	initially,	two	“givens”	in	this	case	as	we	have	accepted	it	for	review.	First,	the	District	Court,	in
its	 decision	 denying	 Lewis’	 timely	 motion	 to	 remand,	 incorrectly	 treated	Whayne	 Supply,	 the	 nondiverse
defendant,	 as	 effectively	 dropped	 from	 the	 case	 prior	 to	 removal.	 Second,	 the	 Sixth	 Circuit	 correctly
determined	that	the	complete	diversity	requirement	was	not	satisfied	at	the	time	of	removal.	We	accordingly
home	in	on	this	question:	Does	the	District	Court’s	initial	misjudgment	still	burden	and	run	with	the	case,	or
is	it	overcome	by	the	eventual	dismissal	of	the	nondiverse	defendant?…

Having	preserved	his	objection	to	an	improper	removal,	Lewis	urges	that	an	“all’s	well	that	ends	well”
approach	 is	 inappropriate	 here.	 He	maintains	 that	 ultimate	 satisfaction	 of	 the	 subject-matter	 jurisdiction
requirement	ought	not	swallow	up	antecedent	statutory	violations.	The	course	Caterpillar	advocates,	Lewis
observes,	would	disfavor	diligent	plaintiffs	who	timely,	but	unsuccessfully,	move	to	check	improper	removals
in	 district	 court.	 Further,	 that	 course	 would	 allow	 improperly	 removing	 defendants	 to	 profit	 from	 their
disregard	of	Congress’	instructions,	and	their	ability	to	lead	district	judges	into	error.









B.	The	action	must	be	decided	by	a	state	trial	court.
C.	If	Sue	starts	the	case	in	state	court	the	Times	can	remove	to	federal	court.
D.	If	a	state	court	renders	a	judgment	for	Sue,	the	Times	can	base	an	appeal	to	the	U.S.	Supreme	Court	on	the

First	Amendment.
Q2.		Sue,	a	resident	of	New	York,	sues	the	L.A.	Times	for	libel	in	a	California	state	court.	The	Times	believes	that

the	First	Amendment	to	the	U.S.	Constitution	probably	protects	it	from	Sue’s	lawsuit.	Which	of	the	following
is	true?
A.	Sue	can	bring	her	action	in	federal	district	court	no	matter	what	amount	of	damages	she	claims.
B.	Sue	can	bring	her	action	in	federal	district	court	only	if	she	claims	more	than	$75,000	in	damages.
C.	If	Sue	brings	her	claim	in	state	court	in	California,	the	Times	can	remove	if	she	seeks	more	than	$75,000.
D.	If	Sue	is	a	British	citizen	who	is	a	permanent	resident	alien	living	in	California	and	seeks	more	than

$75,000,	she	can	sue	in	federal	court.
Q3.		Sue	(California)	sues	Ben	(New	York)	alleging	breach	of	contract.	In	which	of	the	following	situations	is	it

clear	that	Sue	cannot	properly	invoke	original	jurisdiction	under	28	U.S.C.	§1332?
A.	If	Sue	seeks	only	an	injunction.
B.	If	Sue	seeks	$75,000	in	damages.
C.	If	Sue	joins	Carol	(New	York)	as	a	plaintiff.
D.	If,	after	the	lawsuit	is	filed,	Sue	moves	to	New	York.

Q4.		Sue	(a	California	resident)	sues	the	L.A.	Times	for	libel	in	federal	district	court.	The	Times	asserts	that,	even	if
its	story	was	defamatory,	it	is	protected	by	the	First	Amendment	to	the	U.S.	Constitution.	Which	of	the
following	is	true?
A.	If	the	Times	moves	to	dismiss	under	Rule	12(b)(1),	its	motion	should	be	granted.
B.	If	the	Times	does	not	move	to	dismiss	for	want	of	jurisdiction,	it	will	have	waived	the	defense.
C.	The	district	court	can	dismiss	the	case	without	a	motion.
D.	If	the	case	goes	to	judgment,	only	the	losing	party	can	challenge	jurisdiction	on	appeal.

Q5.		In	which	of	the	following	cases,	filed	originally	in	state	court,	can	the	defendant	remove	to	federal	district
court?
A.	Sue	(California)	v.	Newspaper	(California):	libel,	with	Newspaper	invoking	the	First	Amendment	in

California	state	court.
B.	Sue	(California)	v.	Newspaper	(New	York):	breach	of	contract,	$100,000	in	New	York	state	court.
C.	Sue	(California)	v.	Newspaper	(New	York):	federal	antitrust,	$50,000,	in	New	York	state	court.
D.	Sue	(California)	v.	Newspaper	(New	York):	breach	of	contract,	$100,000	in	California	state	court.

Q6.		Abe	of	Illinois	sues	Barbara	of	Illinois	in	federal	court	alleging	that	she	violated	a	federal	civil	rights	statute	in
firing	him.	Abe	seeks	to	add	a	state	law	claim	alleging	that	the	firing	also	violated	a	state	wrongful	discharge
law.	Which	of	the	following	is	true?
A.	Abe’s	civil	rights	claim	arises	under	federal	law.
B.	Abe’s	state	law	claim,	brought	alone,	would	not	fall	within	federal	jurisdiction.
C.	Abe’s	state	law	claim	falls	within	the	same	case	or	controversy	as	his	civil	rights	claim.
D.	Abe’s	state	law	claim	will	be	within	the	supplemental	jurisdiction	of	the	federal	district	court	hearing	his

federal	civil	rights	claim.
Q7.		Abe	of	Illinois	sues	Barbara	of	Illinois	in	federal	court	alleging	that	she	violated	a	federal	civil	rights	statute	in

firing	him.	Abe	seeks	to	add	a	state	law	claim	alleging	that	Barbara,	a	notoriously	bad	driver,	negligently
damaged	his	car	backing	out	of	her	spot	in	the	company	parking	lot.	Which	of	the	following	is	true?
A.	Abe’s	civil	rights	claim	arises	under	federal	law.
B.	Abe’s	state	law	claim,	brought	alone,	would	not	fall	within	federal	jurisdiction.





against	Catherine	involves	the	same	constitutional	case	or	controversy,	28	U.S.C.	§1367(b)	does	not	permit
supplemental	jurisdiction	to	extend	to	claims	by	plaintiffs	against	nondiverse	parties	joined	under	Rule	20
when	the	only	basis	for	jurisdiction	is	diversity.

13.	While	 it	 is	 commonplace	 that	 the	Federal	Rules	 of	Civil	 Procedure	 do	not	 expand	 the	 jurisdiction	 of	 federal
courts,	they	do	embody	“the	whole	tendency	of	our	decisions…to	require	a	plaintiff	to	try	his…whole	case	at	one
time,”	Baltimore	S.S.	Co.	v.	Phillips,	[274	U.S.	316],	and	to	that	extent	emphasize	the	basis	of	pendent	[now	called
supplemental]	jurisdiction.
*	[The	relevant	provision	is	now	found	in	§1446(c)—EDS.]
14.	Lewis	preferred	state	court	to	federal	court	based	on	differences	he	perceived	in,	inter	alia,	the	state	and	federal
jury	systems	and	rules	of	evidence.


