








Kentucky,	it	was	arranged	that	the	Brown	and	Yellow	reincorporate	under	the	law	of	Tennessee,	and	that	the
contract	with	the	railroad	should	be	executed	there.	The	suit	was	then	brought	by	the	Tennessee	corporation
in	the	federal	court	for	Western	Kentucky	to	enjoin	competition	by	the	Black	and	White;	an	injunction	issued
by	the	District	Court	was	sustained	by	the	Court	of	Appeals;	and	this	Court,	citing	many	decisions	in	which
the	doctrine	of	Swift	v.	Tyson	had	been	applied,	affirmed	the	decree.

Second.	 Experience	 in	 applying	 the	 doctrine	 of	 Swift	 v.	 Tyson	 had	 revealed	 its	 defects,	 political	 and
social;	and	the	benefits	expected	to	flow	from	the	rule	did	not	accrue.	Persistence	of	state	courts	in	their	own
opinions	 on	 questions	 of	 common	 law	 prevented	 uniformity;	 and	 the	 impossibility	 of	 discovering	 a
satisfactory	line	of	demarcation	between	the	province	of	general	 law	and	that	of	 local	 law	developed	a	new
well	of	uncertainties.

On	the	other	hand,	the	mischievous	results	of	the	doctrine	had	become	apparent.	Diversity	of	citizenship
jurisdiction	was	conferred	in	order	to	prevent	apprehended	discrimination	in	State	courts	against	those	not
citizens	of	the	State.	Swift	v.	Tyson	introduced	grave	discrimination	by	non-citizens	against	citizens.	It	made
rights	enjoyed	under	the	unwritten	“general	law”	vary	according	to	whether	enforcement	was	sought	in	the
state	or	in	the	federal	court;	and	the	privilege	of	selecting	the	court	in	which	the	right	should	be	determined
was	conferred	upon	the	non-citizen.	Thus,	 the	doctrine	rendered	 impossible	equal	protection	of	 the	 law.	In
attempting	to	promote	uniformity	of	law	throughout	the	United	States,	the	doctrine	had	prevented	uniformity
in	the	administration	of	the	law	of	the	State.

The	 discrimination	 resulting	 became	 in	 practice	 far-reaching.	 This	 resulted	 in	 part	 from	 the	 broad
province	 accorded	 to	 the	 so-called	 “general	 law”	 as	 to	 which	 federal	 courts	 exercised	 an	 independent
judgment.	[The	opinion	cited	many	fields	of	law.]

In	part	the	discrimination	resulted	from	the	wide	range	of	persons	held	entitled	to	avail	themselves	of	the
federal	rule	by	resort	to	the	diversity	of	citizenship	jurisdiction.…

The	 injustice	 and	 confusion	 incident	 to	 the	 doctrine	 of	 Swift	 v.	 Tyson	 have	 been	 repeatedly	 urged	 as
reasons	 for	 abolishing	 or	 limiting	 diversity	 of	 citizenship	 jurisdiction.	 Other	 legislative	 relief	 has	 been
proposed.	If	only	a	question	of	statutory	construction	were	involved,	we	should	not	be	prepared	to	abandon	a
doctrine	so	widely	applied	throughout	nearly	a	century.	But	the	unconstitutionality	of	the	course	pursued	has
now	been	made	clear	and	compels	us	to	do	so.

Third.	 Except	 in	matters	 governed	by	 the	Federal	Constitution	 or	 by	Acts	 of	Congress,	 the	 law	 to	 be
applied	 in	 any	 case	 is	 the	 law	 of	 the	 State.	 And	 whether	 the	 law	 of	 the	 State	 shall	 be	 declared	 by	 its
Legislature	 in	a	statute	or	by	 its	highest	court	 in	a	decision	 is	not	a	matter	of	 federal	concern.	There	 is	no
federal	general	common	law.	Congress	has	no	power	to	declare	substantive	rules	of	common	law	applicable	in
a	State	whether	 they	be	 local	 in	 their	nature	or	“general,”	be	 they	commercial	 law	or	a	part	of	 the	 law	of
torts.	And	no	clause	in	the	Constitution	purports	to	confer	such	a	power	upon	the	federal	courts.	As	stated	by
Mr.	Justice	Field	when	protesting	in	Baltimore	&	Ohio	R.R.	Co.	v.	Baugh,	149	U.S.	368,	401,	against	ignoring
the	Ohio	common	law	of	fellow-servant	liability:	“[N]otwithstanding	the	frequency	with	which	the	doctrine
[of	 Swift	 v.	 Tyson]	 has	 been	 reiterated,	 there	 stands,	 as	 a	 perpetual	 protest	 against	 its	 repetition,	 the
constitution	 of	 the	 United	 States,	 which	 recognizes	 and	 preserves	 the	 autonomy	 and	 independence	 of	 the
states,—independence	 in	 their	 legislative	and	 independence	 in	 their	 judicial	departments.	Supervision	over
either	the	legislative	or	the	judicial	action	of	the	states	is	in	no	case	permissible	except	as	to	matters	by	the
constitution	specifically	authorized	or	delegated	to	the	United	States.	Any	interference	with	either,	except	as
thus	permitted,	is	an	invasion	of	the	authority	of	the	state,	and,	to	that	extent,	a	denial	of	its	independence.”

The	 fallacy	 underlying	 the	 rule	 declared	 in	 Swift	 v.	Tyson	 is	made	 clear	 by	Mr.	 Justice	Holmes.	The
doctrine	rests	upon	the	assumption	that	there	is	“a	transcendental	body	of	law	outside	of	any	particular	State
but	obligatory	within	it	unless	and	until	changed	by	statute,”	that	federal	courts	have	the	power	to	use	their
judgment	as	to	what	the	rules	of	common	law	are;	and	that	in	the	federal	courts	“the	parties	are	entitled	to	an
independent	judgment	on	matters	of	general	law”:

[B]ut	law	in	the	sense	in	which	courts	speak	of	it	today	does	not	exist	without	some	definite	authority	behind	it.	The	common
law	so	far	as	it	is	enforced	in	a	State,	whether	called	common	law	or	not,	is	not	the	common	law	generally	but	the	law	of	that
State	 existing	 by	 the	 authority	 of	 that	 State	 without	 regard	 to	 what	 it	 may	 have	 been	 in	 England	 or	 anywhere	 else.…The
authority	 and	 only	 authority	 is	 the	 State,	 and	 if	 that	 be	 so,	 the	 voice	 adopted	 by	 the	 State	 as	 its	 own	 [whether	 it	 be	 of	 its
Legislature	or	of	its	Supreme	Court]	should	utter	the	last	word.

Thus	the	doctrine	of	Swift	v.	Tyson	is,	as	Mr.	Justice	Holmes	said,	“an	unconstitutional	assumption	of
powers	by	courts	of	the	United	States	which	no	lapse	of	time	or	respectable	array	of	opinion	should	make	us
hesitate	 to	 correct.”	 In	 disapproving	 that	 doctrine	 we	 do	 not	 hold	 unconstitutional	 §34	 of	 the	 Federal
Judiciary	Act	 of	 1789	 or	 any	 other	Act	 of	Congress.	We	merely	declare	 that	 in	 applying	 the	doctrine	 this
Court	and	the	lower	courts	have	invaded	rights	which	in	our	opinion	are	reserved	by	the	Constitution	to	the
several	States.

















4.	The	cases	in	Note	3:
a.	Each	involved	a	conflict	between	a	state	practice	and	an	arguably	applicable	federal	statute	or	rule	of

procedure.	In	all	cases	the	state	practice	prevailed.
b.	Represent	a	high-water	mark	of	Erie-compelled	deference	to	state	courts.	Starting	only	two	years	after
Bernhardt	Polygraphic,	the	last	of	the	series,	the	Court	began	to	retreat	from	its	almost	reflexive	bowing	to
state	law.

c.	Might	all	be	wrongly	decided.	Later	cases	have	questioned	several	of	these	results.	From	the	late	1950s
onward	the	Erie	cases	broke	with	the	pattern	of	invariably	favoring	state	practice	and	suggested	a	different
framework	for	analyzing	the	Erie	problem,	in	the	process	retreating	from	Guaranty	Trust.

Byrd	v.	Blue	Ridge	Rural	Electric	Cooperative
356	U.S.	525	(1958)

Mr.	Justice	BRENNAN	delivered	the	opinion	of	the	Court.
[Plaintiff	was	injured	while	on	a	construction	job	for	defendant;	he	sued	in	tort.	Although	plaintiff	was

employed	 by	 an	 independent	 contractor,	 defendant	 contended	 plaintiff	 was	 doing	 the	 same	 work	 as
defendant’s	regular	employees	and,	therefore,	was	a	“statutory”	employee	whose	exclusive	remedy	was	under
the	South	Carolina	Workmen’s	Compensation	Act.]

[Presenting	 evidence	 on	 the	 statutory	 employee	 defense,]	 respondent’s	 manager	 testified	 on	 direct
examination	that	 three	of	 its	substations	were	built	by	the	respondent’s	own	construction	and	maintenance
crews.	When	pressed	on	cross-examination,	however,	his	answers	left	his	testimony	in	such	doubt	as	to	lead
the	 trial	 judge	 to	 say,	 “I	 understood	 he	 changed	 his	 testimony,	 that	 they	 had	 not	 built	 three.”	 But	 the
credibility	 of	 the	 manager’s	 testimony,	 and	 the	 general	 question	 whether	 the	 evidence	 in	 support	 of	 the
affirmative	defense	presented	a	 jury	 issue,	became	 irrelevant	because	of	 the	 interpretation	given	 [the	 state
statute]	by	the	trial	judge.]

[The	Court	first	decided	that	the	lower	courts	had	incorrectly	interpreted	the	state	statute.]

II
A	question	is	also	presented	as	to	whether	on	remand	the	factual	issue	is	to	be	decided	by	the	judge	or	by

the	 jury.	 The	 respondent	 argues	 on	 the	 basis	 of	 the	 decision	 of	 the	 Supreme	Court	 of	 South	 Carolina	 in
Adams	v.	Davison-Paxon	Co.,	that	the	issue	of	immunity*	should	be	decided	by	the	judge	and	not	by	the	jury.
…

The	respondent	argues	that	this	state-court	decision	governs	the	present	diversity	case	and	“divests	the
jury	of	its	normal	function”	to	decide	the	disputed	fact	question	of	the	respondent’s	immunity	under	§72-111.
This	is	to	contend	that	the	federal	court	is	bound	under	Erie	R.	Co.	v.	Tompkins	to	follow	the	state	court’s
holding	to	secure	uniform	enforcement	of	the	immunity	created	by	the	State.

First.	It	was	decided	in	Erie	R.	Co.	v.	Tompkins	that	the	federal	courts	in	diversity	cases	must	respect	the
definition	of	 state-created	 rights	 and	obligations	by	 the	 state	 courts.	We	must,	 therefore,	 first	 examine	 the
rule	in	Adams	v.	Davison-Paxon	Co.	to	determine	whether	it	is	bound	up	with	these	rights	and	obligations	in
such	a	way	that	its	application	in	the	federal	court	is	required.

The	Workmen’s	Compensation	Act	is	administered	in	South	Carolina	by	its	Industrial	Commission.	The
South	Carolina	courts	hold	that,	on	judicial	review	of	actions	of	the	Commission	under	§72-111,	the	question
whether	 the	 claim	 of	 an	 injured	 workman	 is	 within	 the	 Commission’s	 jurisdiction	 is	 a	 matter	 of	 law	 for
decision	by	the	court,	which	makes	its	own	findings	of	fact	relating	to	that	jurisdiction.	The	South	Carolina
Supreme	Court	 states	no	reasons	 in	Adams	v.	Davison-Paxon	Co.	why,	although	 the	 jury	decides	all	other
factual	issues	raised	by	the	cause	of	action	and	defenses,	the	jury	is	displaced	as	to	the	factual	issue	raised	by
the	 affirmative	 defense	 under	 §72-111.…We	 find	 nothing	 to	 suggest	 that	 this	 rule	 was	 announced	 as	 an
integral	part	of	the	special	relationship	created	by	the	statute.	Thus	the	requirement	appears	to	be	merely	a
form	and	mode	of	enforcing	the	immunity,	Guaranty	Trust	Co.	v.	York,	and	not	a	rule	intended	to	be	bound
up	with	the	definition	of	the	rights	and	obligations	of	the	parties.…

Second.	But	cases	following	Erie	have	evinced	a	broader	policy	to	the	effect	that	the	federal	courts	should
conform	as	near	as	may	be—in	the	absence	of	other	considerations—to	state	rules	even	of	 form	and	mode
where	the	state	rules	may	bear	substantially	on	the	question	whether	the	litigation	would	come	out	one	way	in
the	federal	court	and	another	way	in	the	state	court	if	the	federal	court	failed	to	apply	a	particular	local	rule.
E.g.,	Guaranty	Trust	Co.	v.	York;	Bernhardt	v.	Polygraphic	Co.	Concededly	the	nature	of	the	tribunal	which
tries	 issues	may	 be	 important	 in	 the	 enforcement	 of	 the	 parcel	 of	 rights	 making	 up	 a	 cause	 of	 action	 or
defense,	and	bear	significantly	upon	achievement	of	uniform	enforcement	of	the	right.	It	may	well	be	that	in
the	instant	personal-injury	case	the	outcome	would	be	substantially	affected	by	whether	the	issue	of	immunity





drivers	 involved.	The	 issue	arose	because	Massachusetts	 law	provided	 that	 suits	against	an	estate	required
personal	service	of	process	on	the	estate’s	executor.	Process	was	instead	served	under	Rule	4[(e)(2)(B)],	which
allowed	for	the	summons	and	complaint	to	be	left	with	a	competent	adult	at	the	residence	of	any	defendant.
Defendant	was	served	by	leaving	the	summons	and	complaint	with	his	wife	at	his	residence.	The	district	court
and	 First	 Circuit,	 citing	Ragan	 (see	 the	 chart	 in	 Note	 3	 supra	 page	270),	 ruled	 that	 the	 claim	 should	 be
dismissed	because	plaintiff	had	failed	to	comply	with	the	state	method	of	serving	process	within	the	applicable
statute	of	limitations.]

We	 conclude	 that	 the	 adoption	 of	Rule	 4[(e)(2)(B)],	 designed	 to	 control	 service	 of	 process	 in	 diversity
actions,	neither	 exceeded	 the	 congressional	mandate	 embodied	 in	 the	Rules	Enabling	Act	nor	 transgressed
constitutional	bounds,	 and	 that	 the	Rule	 is	 therefore	 the	 standard	against	which	 the	District	Court	 should
have	measured	the	adequacy	of	the	service.	Accordingly,	we	reverse	the	decision	of	the	Court	of	Appeals.

The	[version	of	the]	Rules	Enabling	Act,	28	U.S.C.	§2072	[then	in	effect]	provide[d]	in	pertinent	part:

The	Supreme	Court	shall	have	the	power	to	prescribe,	by	general	rules,	the	forms	of	process,	writs,	pleadings,	and	motions,	and
the	practice	and	procedure	of	the	district	courts	of	the	United	States	in	civil	actions.

Such	rules	shall	not	abridge,	enlarge	or	modify	any	substantive	right	and	shall	preserve	the	right	of	trial	by	jury.…*

	
Under	 the	 cases	 construing	 the	 scope	 of	 the	 Enabling	 Act,	 Rule	 4[(e)(2)(B)]	 clearly	 passes	 muster.

Prescribing	the	manner	in	which	a	defendant	is	to	be	notified	that	a	suit	has	been	instituted	against	him,	it
relates	 to	 the	 “practice	 and	 procedure	 of	 the	 district	 courts.”	 “The	 test	 must	 be	 whether	 a	 rule	 really
regulates	procedure—the	judicial	process	for	enforcing	rights	and	duties	recognized	by	substantive	law	and
for	justly	administering	remedy	and	redress	for	disregard	or	infraction	of	them.”	Sibbach	v.	Wilson	&	Co.…

Thus	 were	 there	 no	 conflicting	 state	 procedure,	 Rule	 4[(e)(2)(B)]	 would	 clearly	 control.	 However,
respondent,	focusing	on	the	contrary	Massachusetts	rule,	calls	to	the	Court’s	attention	another	line	of	cases,	a
line	which—like	the	Federal	Rules—had	its	birth	in	1938.	Erie	R.	Co.	v.	Tompkins,	overruling	Swift	v.	Tyson,
held	that	federal	courts	sitting	in	diversity	cases,	when	deciding	questions	of	“substantive”	law,	are	bound	by
state	court	decisions	as	well	as	state	statutes.	The	broad	command	of	Erie	was	therefore	identical	to	that	of
the	Enabling	Act:	federal	courts	are	to	apply	state	substantive	law	and	federal	procedural	law.	However,	as
subsequent	cases	sharpened	the	distinction	between	substance	and	procedure,	the	line	of	cases	following	Erie
diverged	markedly	from	the	line	construing	the	Enabling	Act.…

Respondent,	by	placing	primary	reliance	on	York	and	Ragan,	 suggests	 that	 the	Erie	 doctrine	acts	 as	 a
check	on	the	Federal	Rules	of	Civil	Procedure,	that	despite	the	clear	command	of	Rule	4[(e)(2)(B)],	Erie	and
its	progeny	demand	the	application	of	the	Massachusetts	rule.…

In	 the	 first	place,	 it	 is	doubtful	 that,	 even	 if	 there	were	no	Federal	Rule	making	 it	 clear	 that	 in-hand
service	is	not	required	in	diversity	actions,	the	Erie	rule	would	have	obligated	the	District	Court	to	follow	the
Massachusetts	procedure.	“Outcome-determination”	analysis	was	never	intended	to	serve	as	a	talisman.	Byrd
v.	Blue	Ridge	Cooperative.	Indeed,	the	message	of	York	itself	is	that	choices	between	state	and	federal	law	are
to	 be	made	 not	 by	 application	 of	 any	 automatic,	 “litmus	 paper”	 criterion,	 but	 rather	 by	 reference	 to	 the
policies	underlying	the	Erie	rule.

The	Erie	 rule	 is	rooted	 in	part	 in	a	realization	 that	 it	would	be	unfair	 for	 the	character	or	result	of	a
litigation	materially	to	differ	because	the	suit	had	been	brought	in	a	federal	court.…The	decision	was	also	in
part	a	reaction	to	the	practice	of	“forum-shopping”	which	had	grown	up	in	response	to	the	rule	of	Swift	v.
Tyson.	That	 the	York	 test	was	 an	 attempt	 to	 effectuate	 these	 policies	 is	 demonstrated	 by	 the	 fact	 that	 the
opinion	framed	the	inquiry	in	terms	of	“substantial”	variations	between	state	and	federal	litigation.	Not	only
are	nonsubstantial,	or	trivial,	variations	not	likely	to	raise	the	sort	of	constitutional	problems	which	troubled
the	Court	in	Erie;	they	are	also	unlikely	to	influence	the	choice	of	a	forum.	The	“outcome-determination”	test
therefore	 cannot	 be	 read	 without	 reference	 to	 the	 twin	 aims	 of	 the	Erie	 rule:	 discouragement	 of	 forum-
shopping	and	avoidance	of	inequitable	administration	of	the	laws.

The	difference	between	the	conclusion	that	the	Massachusetts	rule	is	applicable,	and	the	conclusion	that
it	is	not,	is	of	course	at	this	point	“outcome-determinative”	in	the	sense	that	if	we	hold	the	state	rule	to	apply,
respondent	prevails,	whereas	if	we	hold	that	Rule	4[(e)(2)(B)]	governs,	the	litigation	will	continue.	But	in	this
sense	every	procedural	variation	is	“outcome-determinative.”…[I]t	is	difficult	to	argue	that	permitting	service
of	defendant’s	wife	to	take	the	place	of	in-hand	service	of	defendant	himself	alters	the	mode	of	enforcement	of
state-created	 rights	 in	 a	 fashion	 sufficiently	 “substantial”	 to	 raise	 the	 sort	 of	 equal	protection	problems	 to
which	the	Erie	opinion	alluded.

There	is,	however,	a	more	fundamental	flaw	in	respondent’s	syllogism:	the	incorrect	assumption	that	the
rule	of	Erie	R.	Co.	v.	Tompkins	constitutes	the	appropriate	test	of	the	validity	and	therefore	the	applicability
of	a	Federal	Rule	of	Civil	Procedure.	The	Erie	rule	has	never	been	invoked	to	void	a	Federal	Rule.	It	is	true
that	there	have	been	cases	where	this	Court	has	held	applicable	a	state	rule	in	the	face	of	an	argument	that



the	situation	was	governed	by	one	of	the	Federal	Rules.	But	the	holding	of	each	such	case	was	not	that	Erie
commanded	displacement	 of	 a	Federal	Rule	by	 an	 inconsistent	 state	 rule,	 but	 rather	 that	 the	 scope	 of	 the
Federal	Rule	was	not	as	broad	as	the	losing	party	urged,	and	therefore,	there	being	no	Federal	Rule	which
covered	the	point	 in	dispute,	Erie	 commanded	 the	enforcement	of	 state	 law.…(Here,	of	course,	 the	clash	 is
unavoidable;	Rule	 4[(e)(2)(B)]	 says—implicitly,	 but	with	 unmistakable	 clarity—that	 in-hand	 service	 is	 not
required	in	federal	courts.)	At	the	same	time,	in	cases	adjudicating	the	validity	of	Federal	Rules,	we	have	not
applied	 the	 York	 rule	 or	 other	 refinements	 of	 Erie,	 but	 have	 to	 this	 day	 continued	 to	 decide	 questions
concerning	 the	 scope	of	 the	Enabling	Act	and	 the	 constitutionality	of	 specific	Federal	Rules	 in	 light	of	 the
distinction	set	forth	in	Sibbach.

Nor	has	the	development	of	two	separate	lines	of	cases	been	inadvertent.	The	line	between	“substance”
and	“procedure”	shifts	as	the	legal	context	changes.…It	is	true	that	both	the	Enabling	Act	and	the	Erie	rule
say,	roughly,	that	federal	courts	are	to	apply	state	“substantive”	law	and	federal	“procedural”	law,	but	from
that	 it	need	not	 follow	that	 the	tests	are	 identical.	For	they	were	designed	to	control	very	different	sorts	of
decisions.	When	a	situation	is	covered	by	one	of	the	Federal	Rules,	the	question	facing	the	court	is	a	far	cry
from	the	typical,	relatively	unguided	Erie	choice:	the	court	has	been	instructed	to	apply	the	Federal	Rule,	and
can	 refuse	 to	 do	 so	 only	 if	 the	 Advisory	 Committee,	 this	 Court,	 and	Congress	 erred	 in	 their	 prima	 facie
judgment	 that	 the	 Rule	 in	 question	 transgresses	 neither	 the	 terms	 of	 the	 Enabling	 Act	 nor	 constitutional
restrictions.…

Erie	and	its	offspring	cast	no	doubt	on	the	long-recognized	power	of	Congress	to	prescribe	housekeeping
rules	for	federal	courts	even	though	some	of	those	rules	will	inevitably	differ	from	comparable	state	rules.…
Thus,	though	a	court,	in	measuring	a	Federal	Rule	against	the	standards	contained	in	the	Enabling	Act	and
the	Constitution,	need	not	wholly	blind	itself	to	the	degree	to	which	the	Rule	makes	the	character	and	result
of	the	federal	litigation	stray	from	the	course	it	would	follow	in	state	courts,	it	cannot	be	forgotten	that	the
Erie	rule,	and	the	guidelines	suggested	in	York,	were	created	to	serve	another	purpose	altogether.	To	hold	that
a	 Federal	 Rule	 of	 Civil	 Procedure	must	 cease	 to	 function	whenever	 it	 alters	 the	mode	 of	 enforcing	 state-
created	 rights	would	be	 to	disembowel	 either	 the	Constitution’s	 grant	 of	 power	 over	 federal	 procedure	 or
Congress’	 attempt	 to	 exercise	 that	 power	 in	 the	 Enabling	 Act.	 Rule	 4[(e)(2)(B)]	 is	 valid	 and	 controls	 the
instant	case.

Reversed.
	

Mr.	Justice	BLACK	concurs	in	the	result.
	

Mr.	Justice	HARLAN,	concurring.…
Erie	 was	 something	 more	 than	 an	 opinion	 which	 worried	 about	 “forum-shopping	 and	 avoidance	 of

inequitable	administration	of	the	laws,”	although	to	be	sure	these	were	important	elements	of	the	decision.	I
have	always	regarded	that	decision	as	one	of	the	modern	cornerstones	of	our	federalism,	expressing	policies
that	profoundly	touch	the	allocation	of	judicial	power	between	the	state	and	federal	systems.	Erie	recognized
that	there	should	not	be	two	conflicting	systems	of	law	controlling	the	primary	activity	of	citizens,	for	such
alternative	 governing	 authority	must	 necessarily	 give	 rise	 to	 a	 debilitating	 uncertainty	 in	 the	 planning	 of
everyday	 affairs.1	 And	 it	 recognized	 that	 the	 scheme	 of	 our	 Constitution	 envisions	 an	 allocation	 of	 law-
making	functions	between	state	and	federal	legislative	processes	which	is	undercut	if	the	federal	judiciary	can
make	 substantive	 law	 affecting	 state	 affairs	 beyond	 the	 bounds	 of	 congressional	 legislative	 powers	 in	 this
regard.	Thus,	 in	diversity	 cases	Erie	 commands	 that	 it	be	 the	 state	 law	governing	primary	private	activity
which	prevails.

The	shorthand	formulations	which	have	appeared	 in	some	past	decisions	are	prone	to	carry	untoward
results	 that	 frequently	 arise	 from	 oversimplification.…	 To	 my	 mind	 the	 proper	 line	 of	 approach	 in
determining	whether	to	apply	a	state	or	a	federal	rule,	whether	“substantive”	or	“procedural,”	is	to	stay	close
to	 basic	 principles	 by	 inquiring	 if	 the	 choice	 of	 rule	 would	 substantially	 affect	 those	 primary	 decisions
respecting	 human	 conduct	 which	 our	 constitutional	 system	 leaves	 to	 state	 regulation.	 If	 so,	Erie	 and	 the
Constitution	require	that	the	state	rule	prevail,	even	in	the	face	of	a	conflicting	federal	rule.

The	Court	weakens,	if	indeed	it	does	not	submerge,	this	basic	principle	by	finding,	in	effect,	a	grant	of
substantive	legislative	power	in	the	constitutional	provision	for	a	federal	court	system,	and	through	it,	setting
up	the	Federal	Rules	as	a	body	of	law	inviolate.…So	long	as	a	reasonable	man	could	characterize	any	duly
adopted	federal	rule	as	“procedural,”	the	Court,	unless	I	misapprehend	what	is	said,	would	have	it	apply	no
matter	how	seriously	 it	 frustrated	a	State’s	substantive	regulation	of	the	primary	conduct	and	affairs	of	 its
citizens.	 Since	 the	 members	 of	 the	 Advisory	 Committee,	 the	 Judicial	 Conference,	 and	 this	 Court	 who
formulated	 the	 Federal	 Rules	 are	 presumably	 reasonable	men,	 it	 follows	 that	 the	 integrity	 of	 the	 Federal
Rules	 is	 absolute.	Whereas	 the	 unadulterated	 outcome	 and	 forum-shopping	 tests	may	 err	 too	 far	 toward









and	for	the	convenience	of	the	parties.	The	Stewart	Court	said	that	a	federal	court	considering	such	a	transfer
motion	should	weigh	all	the	factors,	including	the	forum	selection	clause,	rather	than	giving	automatic	effect
to	the	state’s	ban	of	forum	selection	clauses.	Atlantic	Marine	Construction	(supra	page	195)	suggests	that
such	forum	selection	clauses	should	in	most	cases	be	enforced—via	§1404.

•		By	contrast,	Gasperini	v.	Center	for	Humanities,	Inc.,	518	U.S.	415	(1996),	struggled	to	accommodate	both
state	and	federal	interests.	The	Reexamination	Clause	of	the	Seventh	Amendment	prohibits	federal	Circuit
Courts	of	Appeals	from	re-examining	jury	verdicts	except	as	permitted	at	common	law.	A	New	York	statute
required	state	appellate	courts	to	decide	if	jury	damage	awards	exceeded	“reasonable	compensation”	and	to
adjust	them	downward	if	they	did.	The	U.S.	Supreme	Court	held	that	both	state	and	federal	interests	could	be
accommodated	by	allowing	the	federal	district	courts	to	conduct	such	reviews.

•		New	York	has	a	statute	prohibiting	class	actions	that	aggregate	statutory	penalties—so	an	individual	can	sue
for	a	$1,000	statutory	penalty,	but	ten	thousand	such	persons	cannot	sue	as	a	class,	seeking	$10,000,000	in
damages.	In	Shady	Grove	Orthopedic	Assoc.,	P.A.	v.	Allstate	Ins.	Co.,	130	S.	Ct.	1431	(2010),	the	Court
held	that	Federal	Rule	23,	which	defines	the	requirements	for	bringing	federal	class	actions,	displaced	the
state	statute.	As	the	majority	saw	it,	Rule	23	sets	forth	the	requirements	for	class	certification;	because	it	says
nothing	about	forbidding	classes	seeking	to	aggregate	statutory	penalties,	a	federal	court	deciding	whether	to
certify	a	class	should	focus	exclusively	on	the	Rule’s	requirements.	In	dissent,	Justice	Ginsburg,	the	author
of	Gasperini,	argued	that	it	would	be	possible	to	accommodate	both	the	Rule	and	the	state	statute,	by
permitting	a	class	action,	but	not	a	class	seeking	to	aggregate	statutory	penalties.

	
The	 next	 case	 decides	 that	 a	 state	 practice	 overcomes	 both	 a	 Rule	 and	 what	 Byrd	 called	 “affirmative

countervailing	considerations”	of	 the	federal	 judicial	system.	It	concerns	a	 topic—claim	preclusion—addressed	 in
Chapter	11.	For	those	who	have	not	yet	considered	the	issue,	claim	preclusion	(also	referred	to	as	res	judicata)	bars
relitigation	of	the	same	claim	after	there	has	been	a	final	judgment	on	the	merits	of	that	claim	in	a	prior	proceeding.
Different	 states	 have	 different	 interpretations	 of	 the	 reach	 of	 claim	 preclusion,	 just	 as	 they	 have	 different
interpretations	 of	 contract	 and	 tort	 doctrines.	 A	 court	 deciding	 whether	 a	 claim	 has	 been	 precluded	 by	 a	 prior
proceeding	should	answer	the	question	by	applying	the	law	of	the	jurisdiction	that	decided	the	first	case.	So,	imagine
that	Anna	 sues	Betsy	 for	 slander	 in	New	York	 state	 court,	 and	 summary	 judgment	 is	 entered	 for	Betsy.	 If	Anna
brings	 a	 second	 suit	 against	Betsy	 for	 slander	 in	California,	 and	Betsy	 seeks	 a	 judgment	 dismissing	 the	 case	 on
grounds	of	former	adjudication,	the	California	court	should	apply	New	York’s	res	judicata	doctrine	to	determine	the
preclusive	effect	of	the	New	York	case.	The	next	case	considers	what	law	to	apply	when	the	first	court	is	a	federal
district	court	sitting	in	diversity.	Should	the	preclusive	effect	of	the	federal	diversity	action	be	governed	by	state	or
federal	law?

Semtek	Intl.	Inc.	v.	Lockheed	Martin	Corp.
531	U.S.	497	(2001)

Justice	SCALIA	delivered	the	opinion	of	the	Court.
This	case	presents	 the	question	whether	 the	claim-preclusive	effect	of	a	 federal	 judgment	dismissing	a

diversity	action	on	statute-of-limitations	grounds	is	determined	by	the	law	of	the	State	 in	which	the	federal
court	sits.

I
Petitioner	filed	a	complaint	against	respondent	in	California	state	court,	alleging	breach	of	contract	and

various	 business	 torts.	 Respondent	 removed	 the	 case	 to	 the	 United	 States	 District	 Court	 for	 the	 Central
District	of	California	on	 the	basis	of	diversity	of	citizenship,	and	successfully	moved	to	dismiss	petitioner’s
claims	 as	 barred	by	California’s	 2-year	 statute	 of	 limitations.	 In	 its	 order	 of	 dismissal,	 the	District	Court,
adopting	 language	 suggested	by	respondent,	dismissed	petitioner’s	 claims	“in	 [their]	 entirety	on	 the	merits
and	 with	 prejudice.”…Petitioner	 [then]…brought	 suit	 against	 respondent	 in	 the	 State	 Circuit	 Court	 for
Baltimore	City,	Maryland,	alleging	the	same	causes	of	action,	which	were	not	time	barred	under	Maryland’s
3-year	statute	of	limitations.…Following	a	hearing,	the	Maryland	state	court	granted	respondent’s	motion	to
dismiss	 on	 the	 ground	 of	 res	 judicata.…The	 [Maryland]	Court	 of	 Special	 Appeals	 affirmed,	 holding	 that,
regardless	 of	 whether	 California	 would	 have	 accorded	 claim-preclusive	 effect	 to	 a	 statute-of-limitations
dismissal	by	one	of	its	own	courts,	the	dismissal	by	the	California	federal	court	barred	the	complaint	filed	in
Maryland,	 since	 the	 res	 judicata	 effect	 of	 federal	 diversity	 judgments	 is	 prescribed	 by	 federal	 law,	 under
which	the	earlier	dismissal	was	on	the	merits	and	claim	preclusive.…

II



Petitioner	contends	that	the	outcome	of	this	case	is	controlled	by	Dupasseur	v.	Rochereau,	88	U.S.	130,
135	(1875),	which	held	that	the	res	judicata	effect	of	a	federal	diversity	judgment	“is	such	as	would	belong	to
judgments	of	the	State	courts	rendered	under	similar	circumstances,”	and	may	not	be	accorded	any	“higher
sanctity	or	effect.”	Since,	petitioner	argues,	the	dismissal	of	an	action	on	statute-of-limitations	grounds	by	a
California	 state	 court	 would	 not	 be	 claim	 preclusive,	 it	 follows	 that	 the	 similar	 dismissal	 of	 this	 diversity
action	by	the	California	federal	court	cannot	be	claim	preclusive.	While	we	agree	that	this	would	be	the	result
demanded	by	Dupasseur,	the	case	is	not	dispositive	because	it	was	decided	under	the	Conformity	Act	of	1872
[the	pre-Rules	 legislation]	which	required	 federal	courts	 to	apply	 the	procedural	 law	of	 the	 forum	State	 in
nonequity	cases.…

Respondent,	 for	 its	part,	 contends	 that	 the	outcome	of	 this	 case	 is	 controlled	by	Federal	Rule	of	Civil
Procedure	41(b),	which	provides	as	follows:

[Involuntary	Dismissal;	Effect.	If	the	plaintiff	fails	to	prosecute	or	to	comply	with	these	rules	or	a	court	order,	a	defendant	may
move	to	dismiss	the	action	or	any	claim	against	it.	Unless	the	dismissal	order	states	otherwise,	a	dismissal	under	this	subdivision
(b)	and	any	dismissal	not	under	this	rule—except	one	for	lack	of	jurisdiction,	improper	venue,	or	failure	to	join	a	party	under
Rule	19—operates	as	an	adjudication	on	the	merits.*]

	
Since	 the	 dismissal	 here	 did	 not	 “[state]	 otherwise”	 (indeed,	 it	 specifically	 stated	 that	 it	was	 “on	 the

merits”),	and	did	not	pertain	to	the	excepted	subjects	of	jurisdiction,	venue,	or	joinder,	it	follows,	respondent
contends,	that	the	dismissal	“is	entitled	to	claim	preclusive	effect.”

Implicit	in	this	reasoning	is	the	unstated	minor	premise	that	all	judgments	denominated	“on	the	merits”
are	entitled	to	claim-preclusive	effect.	That	premise	is	not	necessarily	valid	[as	the	meaning	of	the	phrase	has
evolved].…

In	short,	it	is	no	longer	true	that	a	judgment	“on	the	merits”	is	necessarily	a	judgment	entitled	to	claim-
preclusive	 effect;	 and	 there	 are	 a	 number	 of	 reasons	 for	 believing	 that	 the	 phrase	 “adjudication	upon	 the
merits”	does	not	bear	that	meaning	in	Rule	41(b).…

And	 even	 apart	 from	 the	 purely	 default	 character	 of	 Rule	 41(b),	 it	 would	 be	 peculiar	 to	 find	 a	 rule
governing	the	effect	that	must	be	accorded	federal	judgments	by	other	courts	ensconced	in	rules	governing
the	 internal	 procedures	 of	 the	 rendering	 court	 itself.	 Indeed,	 such	 a	 rule	 would	 arguably	 violate	 the
jurisdictional	limitation	of	the	Rules	Enabling	Act:	that	the	Rules	“shall	not	abridge,	enlarge	or	modify	any
substantive	right,”	28	U.S.C.	§2072(b).…In	the	present	case,	for	example,	if	California	law	left	petitioner	free
to	 sue	 on	 this	 claim	 in	Maryland	 even	 after	 the	 California	 statute	 of	 limitations	 had	 expired,	 the	 federal
court’s	extinguishment	of	that	right	(through	Rule	41(b)’s	mandated	claim-preclusive	effect	of	its	judgment)
would	seem	to	violate	this	limitation.

Moreover,	as	so	interpreted,	the	Rule	would	in	many	cases	violate	the	federalism	principle	of	Erie	R.	Co.
v.	Tompkins,	304	U.S.	64,	78-80	(1938),	by	engendering	“‘substantial’	variations	[in	outcomes]	between	state
and	 federal	 litigation”	which	would	 “likely…influence	 the	 choice	 of	 a	 forum,”	Hanna	 v.	 Plumer.	 See	 also
Guaranty	 Trust	 Co.	 v.	 York.	With	 regard	 to	 the	 claim-preclusion	 issue	 involved	 in	 the	 present	 case,	 for
example,	the	traditional	rule	is	that	expiration	of	the	applicable	statute	of	limitations	merely	bars	the	remedy
and	does	not	extinguish	the	substantive	right,	so	that	dismissal	on	that	ground	does	not	have	claim-preclusive
effect	 in	other	jurisdictions	with	longer,	unexpired	limitation	periods.	Out-of-state	defendants	sued	on	stale
claims	in	California	and	in	other	States	adhering	to	this	traditional	rule	would	systematically	remove	state-
law	 suits	 brought	 against	 them	 to	 federal	 court—where,	 unless	 otherwise	 specified,	 a	 statute-of-limitations
dismissal	would	bar	suit	everywhere.1	We	think	the	key	to	a	more	reasonable	interpretation	of	the	meaning	of
“operates	as	an	adjudication	upon	 the	merits”	 in	Rule	41(b)	 is	 to	be	 found	 in	Rule	41(a)[(1)(B)],	which,	 in
discussing	 the	 effect	 of	 voluntary	 dismissal	 by	 the	 plaintiff,	 makes	 clear	 that	 an	 “adjudication	 upon	 the
merits”	is	the	opposite	of	a	“dismissal	without	prejudice”:

[Unless	the	notice	or	stipulation	states	otherwise,	the	dismissal	is	without	prejudice.	But	if	the	plaintiff	previously	dismissed	any
federal-	or	state-court	action	based	on	or	 including	 the	 same	claim,	a	notice	of	dismissal	 operates	 as	 an	adjudication	on	 the
merits.*]

	
The	 primary	 meaning	 of	 “dismissal	 without	 prejudice,”	 we	 think,	 is	 dismissal	 without	 barring	 the

defendant	from	returning	later,	to	the	same	court,	with	the	same	underlying	claim.	That	will	also	ordinarily
(though	 not	 always)	 have	 the	 consequence	 of	 not	 barring	 the	 claim	 from	 other	 courts,	 but	 its	 primary
meaning	relates	to	the	dismissing	court	itself.…

We	think,	then,	that	the	effect	of	the	“adjudication	upon	the	merits”	default	provision	of	Rule	41(b)—
and,	presumably,	of	the	explicit	order	in	the	present	case	that	used	the	language	of	that	default	provision—is
simply	 that,	unlike	a	dismissal	“without	prejudice,”	 the	dismissal	 in	 the	present	case	barred	refiling	of	 the
same	claim	in	the	United	States	District	Court	for	the	Central	District	of	California.	That	is	undoubtedly	a







complicated	by	a	horizontal	choice	of	law	problem	like	the	one	that	brought	forth	Judge	Henry	Friendly’s	quip:	“Our
principal	 task,	 in	 this	 diversity	 of	 citizenship	 case,	 is	 to	 determine	 what	 the	 New	 York	 courts	 would	 think	 the
California	courts	would	 think	on	an	 issue	about	which	neither	has	 thought.”	Nolan	v.	Transocean	Air	Lines,	276
F.2d	280,	281	(2d	Cir.	1960).	For	a	state	 trial	 judge,	such	a	situation	presents	difficulties,	but	she	at	 least	has	 the
assurance	 that	 if	 she	 is	wrong,	 the	 state	 appellate	 courts	will	 straighten	 things	 out.	 Federal	 judges,	 compelled	 to
follow	Erie,	generally	lack	that	assurance,	because	a	federal	court’s	erroneous	interpretation	of	state	law	cannot	be
appealed	to	a	state	court.

What,	 then,	 should	 the	 federal	district	 judge	do?	Should	 she	predict	what	 the	 state	 court	would	probably	do
under	such	circumstances?	Should	she	act	as	she	thinks	a	state	court	should	act	in	these	circumstances,	even	if	she
thinks	they	would	not	behave	that	way?	For	that	matter,	which	state	court	should	the	federal	district	court	seek	to
resemble—the	state	trial	court,	which	is	often	hesitant	to	depart	from	precedent—or	the	state	supreme	court?

The	 same	 predicament	 faces	 the	 federal	 courts	 of	 appeals.	 On	 appeal	 from	 the	 district	 court’s	 judgment,	 a
federal	court	of	appeals	must	do	its	best	to	decide	what	the	state	appellate	courts	would	do	when	faced	with	the	same
appeal.	Nor	may	the	courts	of	appeals	simply	defer	to	the	district	court.	Salve	Regina	College	v.	Russell,	499	U.S.
225	(1991)	(federal	court	of	appeals	required	to	review	de	novo	district	court’s	determination	of	state	law).

Under	 such	 circumstances,	 one	 finds	 federal	 courts	 of	 appeals	making	 such	 statements	 as,	 “Because	we	 are
persuaded	by	a	careful	review	of	the	Ohio	decisional	law,	as	well	as	other	relevant	sources,*	that	the	Supreme	Court
of	Ohio	would	 not	 construe	 its	 statute	 of	 limitations	 so	 as	 to	 preclude	 recovery	 in	 this	 case,	 we	 [do	 likewise].”
McKenna	v.	Ortho	Pharmaceutical	Corp.,	622	F.2d	657,	659	(3d	Cir.	1980).	Holdings	based	on	such	predictions	of
state	court	views	are	awkward,	especially	if	the	predictions	later	turn	out	to	be	wrong.

Consider,	 for	example,	 the	 tangle	 in	Pierce	v.	Cook	&	Co.,	518	F.2d	720	(10th	Cir.	1975),	cert.	denied,	423
U.S.	1079	(1976).	Driver	and	three	passengers	were	involved	in	a	collision	with	a	truck	driven	by	an	independent
contractor	hauling	wheat	for	Cook.	Driver	and	Passengers	each	brought	actions.	Two	of	the	suits	were	removed	to
federal	courts;	the	third	remained	in	state	court.	In	the	federal	court	actions	defendants	won	a	summary	judgment	on
the	basis	of	30-year-old	state-law	precedent	relieving	Cook	of	responsibility	for	 the	negligence	of	an	independent
contractor;	the	case	was	affirmed	on	appeal.	Meanwhile,	the	state	trial	court	had	also	granted	summary	judgment—
on	the	basis	of	the	same	precedent—but	plaintiff	appealed	to	the	state	supreme	court,	which	overruled	the	precedent.
The	state	supreme	court	decision	became	final	more	than	three	years	after	the	original	federal	appeal.

Six	months	 later,	 the	 two	 federal	plaintiffs	moved	 to	vacate	 the	 federal	 appellate	decision	under	Rule	60(b),
which	permits	the	reopening	of	a	final	judgment	under	limited	circumstances.	See	Chapter	11.	 In	setting	aside	 the
federal	judgment,	the	court	of	appeals	emphasized	that	there	had	been	“divergent	results	from	a	common	vehicular
accident,”	 that	 plaintiffs	 had	 been	 forced	 into	 the	 federal	 courts,	 and	 that	 plaintiffs	 had	 received	 substantially
different	results	in	the	federal	courts	than	they	would	have	in	the	state	courts,	in	violation	of	the	Erie	principle.

Contrast	Pierce	with	DeWeerth	v.	Baldinger,	38	F.3d	1266	(2d	Cir.	1994),	cert.	denied,	513	U.S.	1001	(1994).
In	1987,	plaintiff	invoked	diversity	jurisdiction	to	sue	a	New	York	art	dealer	to	recover	a	Monet	painting	stolen	from
his	family	during	World	War	II.	The	federal	court	ruled	that	DeWeerth	had	failed	to	satisfy	what	it	understood	to	be
the	showing	of	reasonable	diligence	in	locating	stolen	property	required	by	state	law.	Four	years	later	the	New	York
courts	 in	 a	 similar	 case	 held	 that	 a	 showing	 of	 reasonable	 diligence	was	 not	 required	 under	 the	 relevant	 statute.
DeWeerth	moved	 to	 reopen	 his	 federal	 judgment	 under	 Rule	 60(b),	 the	 same	 Rule	 used	 in	Pierce.	 The	 Second
Circuit	sharply	rejected	the	attempt:

Erie	simply	does	not	stand	for	the	proposition	that	a	plaintiff	is	entitled	to	reopen	a	federal	court	case	that	has	been	closed	for	several
years	in	order	to	gain	the	benefit	of	a	newly	announced	decision	of	a	state	court,	a	forum	in	which	she	specifically	declined	to	litigate
her	claim.

In	an	effort	to	render	cases	like	Pierce	and	DeWeerth	less	frequent,	several	states	have	adopted	a	process	called
certification.	 In	certification	the	federal	court	asks	the	state	supreme	court	for	an	answer	to	a	question	about	state
law.	In	cases	like	Pierce	and	DeWeerth,	if	the	state	appellate	court	announced	that	it	was	changing	the	law,	a	federal
diversity	 court	 could	do	 likewise.	There	 are,	however,	 several	defects	 in	 this	 system.	First,	 the	 state	must	have	a
certification	procedure;	some	do	not.	Even	when	the	procedure	is	available	and	is	used,	the	results	are	not	always
satisfactory.	Sometimes	state	courts	do	not	accept	the	invitation	to	answer	the	question	about	state	law.	Other	times
they	answer,	but	in	terms	that	leave	the	federal	courts	as	perplexed	as	they	were	before.	Part	of	the	problem	flows
from	the	circumstance	that	the	certification	process	does	not	simply	pass	the	whole	case	to	the	state	supreme	court
(as	review,	explain	why	that	would	violate	the	premise	of	diversity	jurisdiction).	Instead,	the	federal	court	frames	a
question	of	 law	 that	 it	 asks	 the	 state	court	 to	clarify.	But,	 in	a	 common	 law	system,	 legal	 issues	often	 lie	deeply
embedded	in	factual	contexts,	so	it	is	entirely	possible	for	a	state	court	to	“answer”	a	question	about	state	law	but
leave	the	federal	court	entirely	unsure	how	to	apply	it	to	the	case	at	hand.





Semtek).	D	is	correct	because	that’s	the	holding	of	Klaxon	v.	Stentor,	discussed	at	page	265.
Q4.		A	and	C	are	the	correct	responses.	A	is	correct	because	that	is	what	Semtek	commands.	C	is	correct	because,	as

noted	in	Semtek,	it	will	sometimes	be	necessary	to	give	a	federal	judgment	scope	that	might	differ	from	that	of
the	state,	“where	state	law	is	incompatible	with	federal	interests.”	The	hypothetical	in	C	comes	from	Semtek
itself:	“If,	for	example,	state	law	did	not	accord	claim-preclusive	effect	for	willful	violation	of	discovery
orders,	federal	courts’	interests	in	the	integrity	of	their	own	processes	might	justify	a	contrary	federal	rule.”
The	hypothetical	assumes	that	“might”	is	included	in	an	excess	of	caution	by	Justice	Scalia.

5.	Charles	Warren,	New	Light	on	the	History	of	the	Federal	Judiciary	Act	of	1789,	37	Harv.	L.	Rev.	49,	51-52,	81-
88,	108	(1923).
*	[The	employer	would	be	immune	from	a	tort	suit	 if	 the	worker	were	covered	by	workers’	compensation,	which
bars	tort	actions	against	employers.—EDS.]
10.	Our	 conclusion	makes	 unnecessary	 the	 consideration	 of—and	we	 intimate	 no	 view	 upon—the	 constitutional
question	whether	the	right	of	jury	trial	protected	in	federal	courts	by	the	Seventh	Amendment	embraces	the	factual
issue	of	statutory	immunity	when	asserted,	as	here,	as	an	affirmative	defense	in	a	common-law	negligence	action.
12.	 This	 Court	 held	 in	 Sibbach	 v.	Wilson	&	Co.	 that	 Federal	 Rule	 of	 Civil	 Procedure	 35	 should	 prevail	 over	 a
contrary	state	rule.
*	[The	current	version	of	§2072	is	substantially	identical	in	all	respects	relevant	to	this	case.—EDS.]
1.	Since	the	rules	involved	in	the	present	case	are	parallel	rather	than	conflicting,	this	first	rationale	does	not	come
into	play	here.
*	[At	the	time	of	the	decision,	the	text	of	Rule	41(b)	read:

Involuntary	Dismissal 	Effect	Thereof
For	failure	of	the	plaintiff	to	prosecute	or	to	comply	with	these	rules	or	any	order	of	court,	a	defendant	may	move	for	dismissal	of

an	action	or	of	any	claim	against	the	defendant.	Unless	the	court	in	its	order	for	dismissal	otherwise	specifies,	a	dismissal	under	this
subdivision	and	any	dismissal	not	provided	for	in	this	rule,	other	than	a	dismissal	for	lack	of	jurisdiction,	for	improper	venue,	or	for
failure	to	join	a	party	under	Rule	19,	operates	as	an	adjudication	upon	the	merits.—EDS.]

	
1.	Rule	41(b),	interpreted	as	a	preclusion-establishing	rule,	would	not	have	the	two	effects	described	in	the	preceding
paragraphs—arguable	violation	of	the	Rules	Enabling	Act	and	incompatibility	with	Erie	R.	Co.	v.	Tompkins—if	the
court’s	failure	to	specify	an	other-than-on-the-merits	dismissal	were	subject	to	reversal	on	appeal	whenever	it	would
alter	the	rule	of	claim	preclusion	applied	by	the	State	in	which	the	federal	court	sits.	No	one	suggests	that	this	is	the
rule,	and	we	are	aware	of	no	case	that	applies	it.
*	[At	the	time	of	the	decision,	the	text	of	Rule	41(b)	read:

Unless	otherwise	stated	 in	 the	notice	of	dismissal	or	stipulation,	 the	dismissal	 is	without	prejudice,	except	 that	a	notice	of	dismissal
operates	as	an	adjudication	upon	the	merits	when	filed	by	a	plaintiff	who	has	once	dismissed	in	any	court	of	the	United	States	or	of	any
state	an	action	based	on	or	including	the	same	claim.—EDS.]

2.	We	do	not	decide	whether,	in	a	diversity	case,	a	federal	court’s	“dismissal	upon	the	merits”	(in	the	sense	we	have
described),	under	circumstances	where	a	state	court	would	decree	only	a	“dismissal	without	prejudice,”	abridges	a
“substantive	right”	and	thus	exceeds	the	authorization	of	the	Rules	Enabling	Act.	We	think	the	situation	will	present
itself	more	rarely	than	would	the	arguable	violation	of	the	Act	that	would	ensue	from	interpreting	Rule	41(b)	as	a
rule	of	claim	preclusion;	and	if	it	is	a	violation,	can	be	more	easily	dealt	with	on	direct	appeal.
*	[What	other	sources	could	be	relevant?	Presumably	only	ones	that	the	Ohio	appellate	courts	themselves	would	find
persuasive.—EDS.]


