
CENTRAL ISSUES

Th e law relating to mistake is in a state 1. 
of fl ux. Th e law must strike a balance 
between the need for certainty in 
transactions (which demands a narrow 
doctrine of mistake) and the desire to 
protect a party who discovers that he 
has entered into an agreement which is 
radically diff erent in nature from the 
transaction which he intended to enter 
(which may demand a more liberal 
doctrine of mistake).
Th e eff ect of a mistake may be to 2. 
prevent the formation of a contract 
because, for example, the parties are at 
cross-purposes. But the fact that a mis-
take has been made is not suffi  cient, 
of itself, to set aside the contract. Th e 
reason for this is that the law adopts 
an objective rather than a subjective 
approach to agreement. One issue that 
has given rise to particular diffi  culty in 
the courts in this connection is the case 
in which the parties meet face-to-face 
and one party makes a mistake as to 
the identity or creditworthiness of his 
contracting party. Th e prima facie pre-
sumption which the law applies is that 
a person intends to contract with the 
person who is in front of him and the 
presumption will only be displaced on 
‘special facts’. Th is presumption does 
not apply to written contracts. Where 

the contract has been reduced to writ-
ing, the courts will not generally allow 
extrinsic evidence to be led where that 
evidence seeks to contradict the writ-
ten terms of the contract.
Alternatively, the parties may reach 3. 
agreement but that agreement is vit-
iated because the parties have made 
the same mistake. Th is is an example 
of ‘common mistake’. Where the mis-
take relates to the existence, or possibly 
the identity, of the subject matter of the 
contract, the mistake may suffi  ce to set 
aside the contract where the mistake is 
suffi  ciently fundamental. More diffi  -
cult is the case where the mistake is one 
that relates to the quality of the subject 
matter of the contract. In the latter case 
the courts tend to be reluctant to allow 
a party to invoke mistake because they 
do not wish to provide an easy escape 
route for a party who has entered into 
a bad bargain. A mistake as to quality 
will only suffi  ce to set aside a contract 
in the most extreme of cases.
Th e role of equity in mistake cases has 4. 
proved to be extremely controversial. 
Lord Denning sought to enlarge the 
role for equity and he developed a 
wider, more fl exible doctrine of mis-
take in equity than that which existed 
at common law. However, this wider 
doctrine of mistake in equity has been 
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1. introduction
Th is chapter and the subsequent chapters in this Part consider the diff erent grounds on 
which a contract may be set aside by the courts. In some of the cases a contract is initially 
formed between the parties but it is then set aside by the court, whereas in other cases the 
conclusion of the court is that, as a result of some defect or impediment, the parties were 
never actually in a contractual relationship. Th e words ‘set aside’ may not naturally encom-
pass the latter case because it can be argued that in these cases there is no contract to ‘set 
aside’. Such cases are nevertheless included within this Part on the basis that their exclusion 
would involve the creation of an artifi cial barrier between cases that actually have signifi -
cant common elements. For example, in some cases of mistake, the eff ect of the mistake is 
to prevent a contract from coming into existence, whereas in other cases a contract does 
initially come into being but it is later set aside by the court on the ground of mistake. Rather 
than separate out the mistake cases into diff erent chapters, they have been brought together 
in this chapter so that we can examine in a comprehensive manner the eff ect of a mistake on 
the validity of a contract.

Th e grounds on which a contract can be set aside which are considered in these chap-
ters are mistake (the subject of the present chapter), misrepresentation (Chapter 17), duress 
(Chapter 18), undue infl uence (Chapter 19), inequality of bargaining power or unconscion-
ability (Chapter 20), incapacity (on the Online Resource Centre  which supports this book), 
illegality or public policy (on the Online Resource Centre), and frustration (Chapter 21). 
Th ere are obvious links between some of these grounds. Mistake and misrepresentation 
are closely linked in the sense that the law of misrepresentation is, in many ways, the law of 
induced mistake. Common mistake and frustration are closely linked in that they are both 
concerned with the situation where some common assumption shared by the parties and 
which is fundamental to the contract turns out to be unfounded. Th e diff erence between 
common mistake and frustration is a matter of timing. In the case of mistake, the common 
assumption is unfounded at the moment of entry into the contract, whereas in the case of 

disapproved by the Court of Appeal, 
at least in the context of common mis-
take. Th e latter decision is one of the 
central cases in this chapter.
A mistake may be made when record-5. 
ing the agreement. In such a case the 
court may be able to rectify the docu-
ment so that it is brought into conform-
ity with the agreement that the parties 
actually made. But rectifi cation is only 
available within narrow limits.
A party may not be able to understand 6. 
the document that he has signed. In 

such a case he may be able to invoke 
the defence of non est factum. A claim-
ant who wishes to invoke this defence 
must show that he was permanently 
or temporarily unable, through no 
fault of his own, to have without 
explanation any real understanding 
of the document he has signed and 
he must show that there was a real 
or substantial diff erence between the 
document which he signed and the 
document which he believed that he 
was signing.
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frustration the common assumption is valid when the contract is concluded but turns out 
to be unfounded in the light of events that occur subsequent to the making of the contract. 
Duress, undue infl uence, and inequality of bargaining power (or unconscionability) are all 
linked in the sense that they are all concerned with the fairness of the bargain that has been 
concluded between the parties (although it can be argued that their focus is upon diff erent 
types of fairness, in that some doctrines, such as duress, are concerned with procedural 
unfairness, while others, such as unconscionability, demonstrate a concern for the substan-
tive fairness of the terms of the contract).

2. mistake: the difficulties
Th e law relating to the impact of a mistake on the validity of a contract is in a mess. Th ere are 
a number of reasons for this. Th e fi rst is that the terminology used by the courts and com-
mentators is inconsistent. Th e principal terms employed to describe the diff erent types of 
mistake are unilateral, mutual, and common mistakes. ‘Unilateral’ mistake refers to the case 
in which one party only has made a mistake. ‘Common’ mistake refers to the case where the 
mistake is ‘common’, that is to say the parties both made the same mistake. ‘Mutual’ mistake 
is more diffi  cult. Th e word ‘mutual’ clearly refers to the case where both parties are mistaken 
but it is not clear whether the mistake must be the same one or not. It could apply to the case 
where both parties are mistaken but they make diff erent mistakes (so that they are at cross-
purposes) or it could apply to the case where both parties are mistaken but they make the 
same mistake. In the latter case they do reach agreement but their agreement is vitiated by 
a mistake. Given the diffi  culties that surround the word ‘mutual’ it will not be used in this 
chapter unless it appears (as it does appear) in the judgments which are extracted.

Th e second problem relates to the jurisdictional divide between law and equity. Th e last 
fi ft y years of the twentieth century saw the development of a wider doctrine of mistake in 
equity (at least in cases of common mistake) under the guiding hand of Lord Denning. Th is 
development was brought to a halt in 2002 with the decision of the Court of Appeal in Great 
Peace Shipping Ltd v. Tsavliris Salvage (International) Ltd [2002] EWCA Civ 1407, [2003] QB 
679 where it was held that this wider doctrine of mistake in equity was inconsistent with the 
decision of the House of Lords in Bell v. Lever Bros Ltd [1932] AC 161. While the existence of 
a wider doctrine of mistake in equity has been denied in the context of both common mis-
take and unilateral mistake (Statoil ASA v. Louis Dreyfus Energy Services LP [2008] EWHC 
2257 (Comm), [2008] 2 Lloyd’s Rep 685), it is not the case that the role of equity has disap-
peared entirely in cases of mistake. It retains a role but it can no longer be used to undermine 
decisions that are binding on the courts, such as decisions of the House of Lords.

Th e third problem is that mistakes can take diff erent forms. Th e diff erent types of mistake 
were summarized by the Court of Appeal in Great Peace Shipping Ltd v. Tsavliris Salvage 
(International) Ltd [2002] EWCA Civ 1407, [2003] QB 679 in the following terms:

28. A mistake can be simply defi ned as an erroneous belief. Mistakes have relevance in 
the law of contract in a number of different circumstances. They may prevent the mutuality 
of agreement that is necessary for the formation of a contract. In order for two parties to 
conclude a contract binding in law each must agree with the other the terms of the contract. 
Whether two parties have entered into a contract in this way must be judged objectively, 
having regard to all the material facts. It may be that each party mistakenly believes that he 

28. A mistake can be simply defi ned as an erroneous belief. Mistakes have relevance in
the law of contract in a number of different circumstances. They may prevent the mutuality
of agreement that is necessary for the formation of a contract. In order for two parties to
conclude a contract binding in law each must agree with the other the terms of the contract.
Whether two parties have entered into a contract in this way must be judged objectively,
having regard to all the material facts. It may be that each party mistakenly believes that he
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has entered into such a contract in circumstances where an objective appraisal of the facts 
reveals that no agreement has been reached as to the terms of the contract. Such a case 
was Raffl es v. Wichelhaus (1864) 2 H & C 906. The parties believed that they had entered 
into a contract for the purchase and sale of a cargo of cotton to arrive ‘ex Peerless from 
Bombay’. That term was capable of applying equally to a cargo of cotton on two different 
ships, each called ‘Peerless’ and each having sailed from Bombay, one in [October] and one 
in December. The court accepted that parol evidence could be adduced to prove which ship-
ment the parties had intended to be the subject of the contract. Had one party intended the 
October shipment and the other the December shipment, the agreement necessary for a 
binding contract would have been absent.

29. Raffl es v. Wichelhaus was a case of latent ambiguity. More commonly an objective 
appraisal of the negotiations between the parties may disclose that they were at cross-pur-
poses, so that no agreement was ever reached. In such a case there will be a mutual mistake 
in that each party will erroneously believe that the other had agreed to his terms. . . . 

30. Another type of mistake is that where the parties erroneously spell out their contract 
in terms which do not give effect to an antecedent agreement that they have reached. Such 
a mistake can result in rectifi cation of the contract. . . . 

31. In the present case the parties were agreed as to the express terms of the contract. 
The defendants agreed that the ‘Cape Providence’ would deviate towards the ‘Great Peace’ 
and, on reaching her, escort her so as to be on hand to save the lives of her crew, should she 
founder. The contractual services would terminate when the salvage tug came up with the 
casualty. The mistake relied upon by the defendants is as to an assumption that they claim 
underlay the terms expressly agreed. This was that the ‘Great Peace’ was within a few hours 
sailing of the ‘Cape Providence’. They contend that this mistake was fundamental in that it 
would take the ‘Great Peace’ about 39 hours to reach a position where she could render the 
services which were the object of the contractual adventure.

32. Thus what we are here concerned with is an allegation of a common mistaken assump-
tion of fact which renders the service that will be provided if the contract is performed in 
accordance with its terms something different from the performance that the parties con-
templated. This is the type of mistake which fell to be considered in Bell v. Lever Brothers. We 
shall describe it as ‘common mistake’, although it is often alternatively described as ‘mutual 
mistake’.

Paragraphs [28] and [29] refer to mistakes which prevent the formation of a contract. Such 
mistakes are discussed in section 3. Paragraph [30] refers to mistakes made when reducing an 
agreement to writing. Th e remedy of rectifi cation is discussed in section 6. Paragraphs [31] 
and [32] describe the situation in which the contracting parties enter into a contract while 
labouring under the same mistake. Here we can see the terminological confusion in that these 
mistakes are either given the label ‘common’ or ‘mutual’ mistake. Th e Court of Appeal in 
Great Peace preferred the label ‘common’ and that is the label that will be used in this chapter. 
‘Common’ mistakes are discussed in sections 4 and 5. Th is list of the diff erent types of mistake 
is not, however, exhaustive. A mistake may be induced by a false statement of fact made by 
the other party to the contract. Th ese mistakes are discussed in Chapter 17 under the head-
ing ‘misrepresentation’. A mistake may also arise from the failure or inability of one party to 
understand the nature of the document which he has signed. Th is gives rise to a defence known 
as non est factum. Th is defence is discussed in section 7. Non est factum cases can be described 
as mistake cases, although they also have the potential to shade into incapacity.

Th e fourth problem is the clash of policies that underpins this area of the law. On the 
one hand, we can see in some of the judgments a desire to promote, or perhaps preserve, 
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certainty in commercial transactions. Th is policy points in favour of a narrow doctrine of 
mistake so that parties cannot invoke the doctrine in order to escape from what has turned 
out to be a bad bargain. Two policies point in the opposite direction, however. Th e fi rst is a 
concern for fairness. In some of the cases it is clear that the judges were of the view that it 
was ‘unfair’ to hold the mistaken party to the terms of his bargain once he realized the true 
position. Th e second policy is a concern to uphold the integrity of the agreement that has 
been reached by the parties. Where the facts demonstrate that the parties did not actually 
reach agreement as a result of a mistake made by one or both of the parties then it can be 
argued that there is no agreement, or no contract, for the courts to enforce. Th e latter policy 
is, however, tempered in its application to English law as a result of the courts’ adoption of an 
objective rather than a subjective approach to the existence of an agreement. Nevertheless, 
an emphasis on the need for ‘consensus ad idem’ can be seen in some of the judgments.

Th e fi ft h problem relates to the range of factors to which the courts have regard. A number 
of diffi  cult issues arise here. First, how serious must a mistake be before it suffi  ces to set aside 
a contract or prevent the conclusion of a contract? Secondly, does it matter that the defendant 
knew of the mistake or was responsible for inducing the mistake in the mind of the claimant? 
Th irdly, what is the role of fault? Should the court weigh the relative blameworthiness of the 
parties before deciding the remedial consequences of the occurrence of a mistake? Th e variety 
of factors taken into account by the courts makes it very diffi  cult to stabilize this area of law.

Finally, mistake can have diff erent remedial consequences. Some mistakes render a con-
tract ‘void’, while others render it ‘voidable’. A contract which is void is a nullity in the sense 
that it is set aside for all purposes and so generally produces no legal eff ects at all. A voidable 
contract, on the other hand, is valid in the sense that it is valid until the right to set it aside 
has been exercised. In other cases the eff ect of mistake is simply to deny the claimant a par-
ticular remedy, such as specifi c performance (see Denny v. Hancock (1870) LR 6 Ch App 1, 
p. 36, Chapter 2, Section 4). As we shall see, the diff erence between ‘void’ and ‘voidable’ can 
be crucial in relation to the rights of third parties (p. 546, at the end of Section 3).

3. mistakes and formation
Th e eff ect of a mistake may be to prevent the parties from reaching agreement. At this point 
it is necessary to recall that the courts, when deciding whether or not parties have reached 
agreement, adopt an objective rather than a subjective approach (see generally Chapter 2). 
Many of the cases discussed in Chapter 2 are, in fact, mistake cases. So the mere fact that a 
party has made a mistake is not enough in itself to entitle a court to conclude that the parties 
have not in fact entered into a contract. Th e eff ect of the adoption of an objective approach to 
the existence of an agreement is to narrow the scope of the doctrine of mistake. But it does 
not rule it out completely. Cases can be found in which the courts have concluded that the 
eff ect of the mistake was to prevent the formation of a contract between the parties.

(a) knowledge of a mistake as to the terms of 
the contract
First, a court may decide that no contract has been concluded where one party knows that 
the other is labouring under a mistake in relation to the terms of the agreement and fails 
to inform that other party of the mistake (see Smith v. Hughes (1871) LR 6 QB 597, p. 22, 
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Chapter 2, Section 2). Th e Court of Appeal in Smith distinguished between the case where 
the plaintiff  believed that the defendant thought he was buying old oats and the case where 
the plaintiff  believed that the defendant thought he was buying oats which the plaintiff  had 
promised were old. In the former case the defendant is liable to take the oats and must take 
the consequences of his own mistake, whereas in the latter he is not liable to take the oats on 
the ground that the parties were at cross-purposes as to the terms of the contract. Similarly, 
a party will not be entitled to ‘snap up’ an off er which he knew was not intended by the 
party who made the off er (see Hartog v. Colin & Shields [1939] 3 All ER 566, p. 32, Chapter 
2, Section 3). Th ere is also a wider category of case in which one party was at fault in failing 
to notice that the other party’s off er contained a mistake or he was himself responsible for 
inducing that mistake in the other party. In such a case the party at fault may not be entitled 
to hold the other party to the terms of his off er (Scriven Brothers & Co v. Hindley & Co [1913] 
3 KB 564, p. 39, Chapter 2, Section 4).

(b) latent ambiguity
Secondly, a court may conclude that the terms of the off er and acceptance suff er from a 
latent ambiguity such that the parties cannot be said to have reached agreement. Such was 
the case in Raffl  es v. Wichelhaus (1864) 2 H & C 906, a case discussed by the Court of Appeal 
in paragraph [28] of its judgment in Great Peace (p. 521, Section 2). Th e Court of Appeal 
in Great Peace adopted the traditional understanding of Raffl  es, namely that the off er and 
the acceptance suff ered from a ‘latent ambiguity’ in that, while both parties referred to the 
vessel ‘Peerless’, the buyers apparently intended to refer to the October sailing but the sell-
ers intended to refer to the December sailing. Raffl  es is, however, an obscure case (see AWB 
Simpson, ‘Th e Beauty of Obscurity: Raffl  es v. Wichelhaus and Busch (1864)’ in Leading 
Cases in the Common Law (Oxford University Press, 1995), p. 135). Th e court was not asked 
to decide whether or not the agreement was binding on the parties. Th e case came before 
the court on a point of pleading and the issue before the court was whether or not the fact 
that there were two vessels of the same name was capable of providing the defendant buy-
ers with a defence to the sellers’ action for the price. Th e court concluded that it was so 
capable and accordingly entered judgment for the defendants. No reasons were given by 
the judges in support of their conclusion; they simply stated that ‘there must be judgment 
for the defendants’. In the absence of any further reasoning it is diffi  cult to know quite what 
to make of the case. Its role as a leading case is obviously not due to the signifi cance of the 
judgment. Rather, its fame is attributable to the use made of it by academic writers in the 
late nineteenth century in the context of debates about the basis of contract law. Writers, 
such as Pollock, who maintained that there could be no contract without true consent, 
seized on Raffl  es in support of this theory, whereas writers who believed that the law was 
not concerned with the actual state of mind of the parties were strongly critical of the deci-
sion. But the decision of the court does not merit the signifi cance that has subsequently 
been attributed to it. Professor Simpson concludes (‘Th e Beauty of Obscurity: Raffl  es v. 
Wichelhaus and Busch (1864)’ in Leading Cases in the Common Law (Oxford University 
Press, 1995), pp. 138–139):

In terms of contract law the judges seem to have thought that, once it appeared that there 
were two ships sailing from Bombay which answered the contractual description, and no way 
of telling which of the two was intended, the contract was latently ambiguous. Consequently, 
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of telling which of the two was intended, the contract was latently ambiguous. Consequently,
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a jury should have been allowed to hear the evidence and decide whether the parties meant 
the same ship, and if so which, or different ships . . . 

What would have happened if there had been no demurrer, and the case had gone to a 
jury? Obviously if the jury thought the agreement related to the October ship, the plaintiff 
would lose; if the December ship was meant, then the plaintiff would win. But what if the 
jury thought that the parties meant different ships, or that there was just no way of telling to 
which the contract related? The judge would then have the tricky task of directing them as to 
what consequence followed, as a matter of law, from this. But in Raffl es v. Wichelhaus there 
was no need for the judges to reach any conclusion on what a suitable direction would have 
been. It was enough that the pleas, if true, might furnish an answer to the claim, for if so the 
plaintiff’s legal objection to it failed. So, ‘There must be judgement for the defendant’.

Suppose, however, that the case had gone to a jury, and that it had emerged at a trial 
that one party meant one ship, and the other the other, and there was just no way of telling 
which was the ship to which the contract related—whatever that means. What then was 
to be done? This has all the seductive fascination of a conundrum, and it has subsequently 
captured the imagination of generations of scholars and students of the law of contract. 
Consequently they have tried, with some desperation, to prise an answer to the conundrum 
out of the texts of the reports of the case.

Fortunately for the subsequent uses to which the case has been put, there is no clear 
answer to be found there. Mellish and Cohen [counsel for the buyers] certainly argued that, if 
one party meant one ship and the other party the other, there would be no contract at all; they 
used the expression consensus ad idem, agreement as to the same thing, and their argu-
ment was that, without such consensus, there would be no contract at all. They would know 
the story behind the case, and as reputable counsel would not seek to mislead the court; 
common sense suggests that this was indeed the situation. For some reason, which nobody 
explained, there had been a complete misunderstanding. Their argument was stopped at this 
point by the judges, but we cannot conclude from this that the judges all agreed with counsel, 
and even if the parties did mean different ships there might be some reason for preferring 
one person’s understanding to the other. For example, the misunderstanding could have 
been the fault of one rather than the other. There was no need for the judges to grapple with 
this conundrum. So, although they may well have agreed with counsel, there is just no way 
of being sure of this. There is indeed a limit to what can be deduced from any text, or treated 
as consistent with it. We can, perhaps, sensibly pore over the text of Macbeth to determine 
the number of Lady Macbeth’s children, but it is a waste of time to attempt to discover from 
it whether Macbeth suffered from athlete’s foot.

While Raffl  es v. Wichelhaus is always discussed in the books and is cited in the courts by 
way of illustration, it has rarely been followed by the courts. Th e reason for this is that it is 
simply too obscure. As Chitty concludes (H Beale (ed), Chitty on Contracts (30th edn, Sweet 
& Maxwell, 2008), para 5–071), in a modern case of similar character ‘it is unlikely that the 
facts proved would be so sparse as not to give some ground for adopting one interpretation 
of the contract rather than the other.’

(c) mistake as to identity
Th e third case in which a mistake may prevent the formation of a contract is where there 
has been a mistake as to the identity of the party who is said to be a party to the contract. 
Th e standard case is one in which one party, A, enters into a contract with B in the mistaken 
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belief that B is in fact C. A’s mistake is typically induced by B’s fraudulent representation that 
he is C. Does A’s mistake render the contract between himself and B void (or does it merely 
render the contract voidable on the ground that it was entered into as a result of B’s fraudu-
lent misrepresentation, on which see p. 540, Section (b))? Th is question does not admit of a 
simple answer. In large part, the answer depends on whether the contract between A and B 
has been reduced to writing. Where the contract has been reduced to writing, and the writ-
ten agreement states that the parties to it are A and C, then the authorities suggest that the 
contract between A and B may indeed be void for mistake. But where the contract between 
A and B has been made orally in face-to-face dealings then A is unlikely to succeed in his 
claim that the contract is void for mistake because, in such a case, the law presumes that A 
intended to contract with the person who was actually in front of him (i.e. B) and that pre-
sumption is very diffi  cult to rebut. Not everyone is convinced that the law should distinguish 
in this way between written contracts and oral contracts but the distinction was affi  rmed by 
the House of Lords, albeit by a bare majority, in Shogun Finance Ltd v. Hudson [2003] UKHL 
62, [2004] 1 AC 919.

Given the controversy which surrounds Shogun, it is important to set the case in its con-
text. Th ere are a number of important cases which precede Shogun and extracts from these 
cases can be found on the Online Resource Centre  which supports this book. Most of these 
cases are discussed in Shogun itself but it may be helpful to describe fi ve of them in outline 
by way of introduction to Shogun.

Th e fi rst is the decision of the House of Lords in Cundy v. Lindsay (1878) 3 App Cas 459 
(for a detailed discussion of Cundy and other leading cases from a historical perspective, 
see C Macmillan, ‘Rogues, Swindlers and Cheats: Th e Development of Mistake of Identity 
in English Contract Law’ [2005] CLJ 711). One Alfred Blenkarn wrote to the plaintiff  linen 
manufacturers and ordered from them goods which included cambric handkerchiefs. Th e 
letters were written from 37 Wood Street where Blenkarn had hired a room (although he 
pretended to have a warehouse there). He signed his letters in such a way as to make it appear 
as if they had come from Blenkiron & Co. Th e plaintiff s knew of a respectable fi rm of W 
Blenkiron & Co which carried on business in Wood Street, albeit they did so at number 
123 and not number 37. Th e plaintiff s sent the goods on credit to ‘Messrs Blenkiron & Co., 
37 Wood Street, Cheapside’ where they were received by Blenkarn. Blenkarn then sold 250 
dozen cambric handkerchiefs to Messrs Cundy, the defendants, who bought them in good 
faith. Th e House of Lords held that no contract had been concluded between the plaintiff s 
and Blenkarn for the sale of the handkerchiefs. Th e contract was void for mistake and, this 
being the case, Blenkarn had no title to the goods which he could confer on the defendants. 
Th e defendants were therefore liable to the plaintiff s for the value of the goods.

However it was not the case that every mistake made by a party to a written contract 
rendered the contract void. In this respect it is useful to contrast Cundy with King’s Norton 
Metal Co v. Edridge Merrett & Co Ltd (1897) 14 TLR 98, where a rogue assumed the name 
of Hallam & Co and the plaintiff s dealt with him, through written correspondence, on this 
basis. Th e rogue, Wallis, received goods from the plaintiff s on credit and sold them on to the 
defendants who bought them in good faith. When Wallis’ fraud was discovered the plain-
tiff s brought an action in conversion1 against the defendants and relied upon the decision in 

1 Conversion was defi ned by Atkin J in Lancashire and Yorkshire Railway v. MacNicholl (1919) 88 LJKB 
601 as ‘dealing with goods in a manner inconsistent with the rights of the true owner . . . provided . . . there is 
an intention on the part of the defendant in so doing to deny the owner’s right or to assert a right which is 
inconsistent with the owner’s right.’
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Cundy. Th eir claim failed. Th e Court of Appeal held that the plaintiff s intended to contract 
with the writer of the letters. A L Smith LJ stated (at p. 99) that:

[I]f it could have been shown that there was a separate entity called Hallam & Co, and another 
entity called Wallis then the case might have come within the decision in Cundy v. Lindsay.

But on the facts there was ‘only one entity, trading it might be under an alias, and there was 
a contract by which the property passed to’ the person who wrote the letters. Th e diff erence 
between Cundy and King’s Norton would appear to be that the plaintiff s in Cundy knew of 
the entity with which they intended to deal, Blenkiron & Co, and that entity was diff erent 
from the identity of the author of the letters, whereas the plaintiff s in King’s Norton intended 
to deal with the author of the letters but were under the mistaken impression that the author 
was a company called Hallam & Co when in fact it was Wallis.

Th e remaining three cases concern contracts concluded between parties who dealt with 
one another face-to-face. Th e fi rst of these cases is the decision of Horridge J in Phillips v. 
Brooks [1919] 2 KB 243. A man entered the plaintiff ’s shop and asked to see some pearls 
and some rings. He selected pearls priced at £2,550 and a ring priced at £450. He then pro-
duced a cheque book and wrote out a cheque for £3,000. As he signed the cheque he said 
‘You see who I am, I am Sir George Bullough’ and he gave an address in St James’ Square. 
Th e plaintiff  knew of the existence of Sir George Bullough. Having checked the address 
given in a directory he said to the man ‘Would you like to take the articles with you?’ Th e 
man replied: ‘You had better have the cheque cleared fi rst, but I should like to take the 
ring as it is my wife’s birthday tomorrow.’ Th e plaintiff  let him have the ring. Th e cheque 
was subsequently dishonoured. Th e person in the shop was not Sir George Bullough but a 
man called North who was later convicted of obtaining the ring by false pretences. Prior 
to his arrest North pledged the ring with the defendants who, in good faith and without 
notice, advanced £350 to him. Th e plaintiff  brought an action for the value of the ring 
against the defendants. Th e claim failed. Th e contract between the plaintiff  and North was 
not void for mistake because the plaintiff  was found to have had the intention to deal with 
the person in front of him. Th e contract being voidable, North was able to confer on the 
defendants good title to the ring so that they had a defence to the claim brought against 
them by the plaintiff .

Phillips was distinguished by the Court of Appeal in the second case, Ingram v. Little 
[1961] 1 QB 31. Th e plaintiff s, two sisters, advertised their car for sale at £725 or nearest off er. 
Th ey were visited by a man who said that his name was Mr Hutchinson. Th ey agreed a price 
of £717 for the car. Th e man produced his cheque book but one of the sisters said that they 
would not take a cheque. He then said that he was Mr P G M Hutchinson, that he lived at 
Stanstead House, Stanstead Road, Caterham and that he had business interests in Guildford. 
On being told this, one of the sisters went to a nearby Post Offi  ce and checked in a telephone 
directory that there was such a person living at this address. Th e sisters then decided that 
they could take a cheque. Th e cheque was later dishonoured but not before the rogue had 
sold the car to the defendant car dealer who bought the car in all good faith. Th e plaintiff s 
brought an action in conversion against the defendant and sought to recover the car or its 
value. Th e Court of Appeal held, by a majority, that the contract between the plaintiff s and 
the rogue was void for mistake, with the result that the plaintiff s remained the owners of the 
car and were entitled to bring an action in conversion against the defendant.

Ingram was further distinguished by the Court of Appeal in the third case, Lewis v. 
Averay [1972] 1 QB 198. Th e plaintiff  advertised his Austin Cooper for sale for £450 in a 

[I]f it could have been shown that there was a separate entity called Hallam & Co, and another
entity called Wallis then the case might have come within the decision in Cundy v.y Lindsay.
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newspaper. He was visited by a man who claimed to be Richard Greene, a well-known actor 
who played Robin Hood in a television series. Th e man agreed to pay £450 for the car and 
wrote a cheque for £450, signing it ‘R A Green’. He wanted to take the car away immediately 
but the plaintiff  was not willing to allow him to do so until the cheque had cleared. Th e 
man repeated that he wanted to take the car immediately and so the plaintiff  asked him if 
he had anything to prove that he was Richard Greene. Th e man then produced a pass from 
Pinewood Studios, which had an offi  cial stamp on it. Th e pass bore the name ‘Richard A 
Green’ and included a photograph of the man. Th e plaintiff  was satisfi ed at this and gave 
him the car, the log book, and the MOT certifi cate in return for a cheque for £450. Th e 
cheque turned out to be worthless, as it had been stolen. When the true situation came to 
light, the plaintiff  brought an action in conversion against Mr Averay. Th e Court of Appeal 
held that Mr Averay was not liable to the plaintiff . Th e contract between the plaintiff  and 
the rogue was held to be voidable with the result that Mr Averay acquired a good title to the 
car because he purchased it in good faith and for value before the plaintiff  acted to set aside 
the contract with the rogue.

Two principal diffi  culties can be discerned in these cases. Th e fi rst lies in the relationship 
between the cases involving written contracts and those involving oral contracts. Th e mis-
take made by the plaintiff s in Cundy v. Lindsay was very similar to the mistake made by the 
plaintiff  in Lewis v. Averay (in the sense that both plaintiff s entered into the contract with 
one party in the belief that he was another), yet the mistake in Cundy rendered the contract 
void, whereas the mistake in Lewis did not. Th e second is that the relationship between the 
cases involving parties dealing with one another face-to-face is not an easy one; in particu-
lar, it is no easy task to distinguish between Ingram and Lewis. Th e fi rst of these diffi  culties 
was confronted directly by the House of Lords in Shogun, whereas the latter was only exam-
ined incidentally. It is now time to turn to the decision of the House of Lords in Shogun.

Shogun Finance Ltd v. Hudson
[2003] UKHL 62, [2004] 1 AC 919, House of Lords

A motor dealer agreed a price to sell a car to a fraudster, R, who produced a stolen driving 
licence as proof of his identity (the driving licence belonged to a Mr Durlabh Patel). The dealer 
faxed a copy of this driving licence to the claimant fi nance company, together with a copy of 
a draft hire-purchase agreement which the fraudster had signed using the name of Mr Patel. 
The claimant ran a credit check on Mr Patel and, the check being satisfactory, it approved the 
sale. The fraudster paid a 10 per cent deposit in order to be able to take the car away. The next 
day he sold the car to the defendant who bought it from him in all good faith. When the true 
position came to light the claimant brought a claim in conversion against the defendant. The 
House of Lords, by a majority, held that the claimant was entitled to delivery up of the vehicle 
or damages for its conversion.

The defendant claimed that he acquired good title to the car as a result of the operation of 
section 27 of the Hire Purchase Act 1964 (which is set out at [43]). The issue to be decided 
in relation to this claim was whether or not the fraudster, R, was a ‘debtor’ under a ‘hire-
purchase agreement’ within the meaning of the section. It was held that he was not. He 
was not named as the debtor under the hire purchase agreement and so was not the debtor 
under that agreement. Nor was evidence admissible to contradict the express terms of the 
agreement and to show that it was not a written agreement with Mr Patel but an agreement 
with R. There was no meeting of minds between the claimant and R so there was no contract 
between the parties, nor was there a bailment of the car by the claimant to R.

A motor dealer agreed a price to sell a car to a fraudster, R, who produced a stolen driving
licence as proof of his identity (the driving licence belonged to a Mr Durlabh Patel). The dealer
faxed a copy of this driving licence to the claimant fi nance company, together with a copy of
a draft hire-purchase agreement which the fraudster had signed using the name of Mr Patel.
The claimant ran a credit check on Mr Patel and, the check being satisfactory, it approved the
sale. The fraudster paid a 10 per cent deposit in order to be able to take the car away. The next
day he sold the car to the defendant who bought it from him in all good faith. When the true
position came to light the claimant brought a claim in conversion against the defendant. The
House of Lords, by a majority, held that the claimant was entitled to delivery up of the vehicle
or damages for its conversion.

The defendant claimed that he acquired good title to the car as a result of the operation of
section 27 of the Hire Purchase Act 1964 (which is set out at [43]). The issue to be decided
in relation to this claim was whether or not the fraudster, R, was a ‘debtor’ under a ‘hire-
purchase agreement’ within the meaning of the section. It was held that he was not. He
was not named as the debtor under the hire purchase agreement and so was not the debtor
under that agreement. Nor was evidence admissible to contradict the express terms of the
agreement and to show that it was not a written agreement with Mr Patel but an agreement
with R. There was no meeting of minds between the claimant and R so there was no contract
between the parties, nor was there a bailment of the car by the claimant to R.
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Lord Nicholls of Birkenhead [dissenting]

The choice

33. In my view [the decision in Cundy v. Lindsay (1878) 3 App Cas 459] is not reconcilable 
with Phillips v. Brooks Ltd [1919] 2 KB 243 or with Lewis v. Averay [1972] 1 QB 198 or with 
the starting point ‘presumption’ formulated by Devlin LJ in Ingram v. Little [1961] 1 QB 31. 
The legal principle applicable in these cases cannot sensibly differ according to whether 
the transaction is negotiated face to face, or by letter, or by fax, or by e-mail, or over the tel-
ephone or by video link or video telephone. Typically today a purchaser pays for goods with a 
credit or debit card. He produces the card in person in a shop or provides details of the card 
over the telephone or by e-mail or by fax. When a credit or debit card is fraudulently misused 
in this way the essence of the transaction is the same in each case. It does not differ from 
one means of communication to the next. The essence of the transaction in each case is that 
the owner of the goods agrees to part with his goods on the basis of a fraudulent misrepre-
sentation made by the other regarding his identity. Since the essence of the transaction is 
the same in each case, the law in its response should apply the same principle in each case, 
irrespective of the precise mode of communication of offer and acceptance.

34. Accordingly, if the law of contract is to be coherent and rescued from its present 
unsatisfactory and unprincipled state, the House has to make a choice: either to uphold the 
approach adopted in Cundy v. Lindsay and overrule the decisions in Phillips v. Brooks Ltd and 
Lewis v. Averay, or to prefer these later decisions to Cundy v. Lindsay.

35. I consider the latter course is the right one, for a combination of reasons. It is in line 
with the direction in which, under the more recent decisions, the law has now been moving 
for some time. It accords better with basic principle regarding the effect of fraud on the for-
mation of a contract. It seems preferable as a matter of legal policy. As between two innocent 
persons the loss is more appropriately borne by the person who takes the risks inherent in 
parting with his goods without receiving payment. This approach fi ts comfortably with the 
intention of Parliament in enacting the limited statutory exceptions to the proprietary principle 
of nemo dat non quod habet. Thus, by section 23 of the Sale of Goods Act 1979 Parliament 
protected an innocent buyer from a seller with a voidable title. The classic instance of a per-
son with a voidable title is a person who acquired the goods by fraud: see Bramwell LJ in 
Babcock v. Lawson (1880) 5 QBD 284, 286. Further, this course is supported by writers of 
the distinction of Sir Jack Beatson: see Anson’s Law of Contract, 28th ed (2002), p. 332. It 
is consistent with the approach adopted elsewhere in the common law world, notably in the 
United States of America in the Uniform Commercial Code, 14th edn (1995), section 2–403. 
And this course makes practical sense. In a case such as the present the owner of goods 
has no interest in the identity of the buyer. He is interested only in creditworthiness. It is 
little short of absurd that a subsequent purchaser’s rights depend on the precise manner in 
which the crook seeks to persuade the owner of his creditworthiness and permit him to take 
the goods away with him. This ought not to be so. The purchaser’s rights should not depend 
upon the precise form the crook’s misrepresentation takes.

36. Cundy v. Lindsay has stood for a long time. But I see no reason to fear that adopting 
this conclusion will unsettle the law of contract. In practice the problems surrounding Cundy 
v. Lindsay arise only when third parties’ rights are in issue. To bring the law here into line with 
the law already existing in ‘face to face’ cases will rid the law of an anomaly. Devlin LJ’s start-
ing point presumption is a workable foundation which should apply in all cases. A person is 
presumed to intend to contract with the person with whom he is actually dealing, whatever 
be the mode of communication.

37. Although expressed by Devlin LJ as a presumption, it is not easy to think of practical 
circumstances where, once in point, the presumption will be displaced. The factual postulate 
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necessary to bring the presumption into operation is that a person (O) believes that the per-
son with whom he is dealing is the person the latter has represented himself to be. Evidence 
that the other’s identity was of importance to O, and evidence of the steps taken to check the 
other’s identity, will lead nowhere if the transaction proceeds on the basis of the underlying 
factual postulate.

[he then applied these principles to the facts of the present case and concluded that the 
fi nance company had made the same mistake as the jeweller in Phillips v. Brooks Ltd but 
that its mistake did not negative the fi nance company’s intention to let the car on hire to 
the person in the showroom on the terms set out in the hire-purchase agreement. He then 
concluded as follows]

41. One further point may be noted. Some time was taken up in this case with arguments 
on whether the dealer was an agent for the fi nance company and for what purposes. This 
was in an endeavour to bring the case within the ‘face to face’ principle. The need for such 
singularly sterile arguments underlines the practical absurdity of a principle bounded in this 
way. The practical reality is that in the instant case the presence or absence of a representa-
tive of the fi nance company in the dealer’s showroom made no difference to the course of 
events. Had an authorised representative of the fi nance company been present no doubt 
he would have inspected the driving licence himself and himself obtained the information 
needed by his company. As it was, a copy of the licence, together with the necessary infor-
mation, were faxed to the fi nance company. I can see no sensible basis on which these dif-
ferent modes of communication should affect the outcome of this case. I would set aside the 
orders of the assistant recorder and the Court of Appeal, and dismiss this action. Mr Hudson 
acquired a good title to the car under section 27 of the Hire-Purchase Act 1964.

Lord Hobhouse of Woodborough

42. The question at issue on this appeal is: Did Mr Hudson acquire a good title to the car 
when he bought the car from the rogue (‘R’) who himself had no title? The basic principle is 
nemo dat quod non habet: see the Sale of Goods Act 1979 s.21(1) and Helby v. Matthews 
[1895] AC 471 where it was held that the same rule applied to a sale by a hire-purchaser. 
The hire-purchaser has no title to the goods and no power to convey any title to a third party. 
The title to the goods and the power to transfer that title to any third party remains with the 
hire purchase company and with it alone. Clause 8 of the hire-purchase ‘agreement’ and the 
printed words in the form immediately below the space for the customer’s signature also 
expressly say the same. There are common law and statutory exceptions to this rule . . . 

43. In the present case, the statutory exception relied on by Mr Hudson is that in Part III of 
the Hire-Purchase Act 1964 as re-enacted in the Consumer Credit Act 1974:

‘where a motor vehicle has been bailed . . . under a hire-purchase agreement . . . and, before the 
property in the vehicle has become vested in the debtor, he disposes of the vehicle to another 
person . . . [who is] a private purchaser [who has purchased] the motor vehicle in good faith 
without notice of the hire-purchase . . . agreement . . . that disposition shall have effect as if the 
creditor’s title to the vehicle has been vested in the debtor immediately before that disposition.’ 
(s.27(1) and (2), (emphasis supplied)

Section 29(4) adds:

‘the “debtor” in relation to a motor vehicle which has been bailed . . . under a hire-purchase agree-
ment . . . means the person who at the material time (whether the agreement has before that 
time been terminated or not) . . . is . . . the person to whom the vehicle is bailed . . . under that agree-
ment.’ (emphasis supplied)
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44. The relevant question is therefore one of the application of this statutory provision 
to the facts of this case (no more, no less). Thus the question becomes: ‘Was R a debtor 
under the hire-purchase agreement relating to the car?’ Mr Hudson contends that R was; 
the Finance Company contends that he was not. The judge and the majority of the Court of 
Appeal found that he was not; Sedley LJ would have held that he was.

45. What was the ‘hire-purchase’ agreement relied on? It was a written agreement on 
a standard hire-purchase printed form purporting to be signed as the ‘customer’ by one 
Durlabh Patel, the person who lived at 45 Mayfl ower Rd, Leicester, to whom driving licence 
No.’PATEL506018DJ9FM’ had been issued and with a date of birth 01/06/58. This was an 
accurate identifi cation of the real Mr Durlabh Patel, but in no respect of R who was not the 
person who lived at that address, not the person to whom the driving licence had been issued 
and (one suspects) not a twin in age of the real Mr Patel. R forged Mr Patel’s signature so as 
to make the signature on the hire-purchase ‘agreement’ appear to be the same as that on 
the driving licence. The parties to the written ‘agreement’ are Mr Patel (the ‘customer’), and 
Shogun Finance Ltd (the creditor). There is also an offer and acceptance clause:

‘You [“the customer named overleaf”] are offering to make a legal agreement by signing this 
document. We [the creditor] can reject your offer, or accept it by signing it ourselves. . . . If we 
sign this document it will become legally binding at once (even before we send you a signed 
copy) . . . ’

46. The effect of this is that: (i) it re-emphasises that the customer/hirer is, and is only, the 
person named on the front of the document; (ii) it makes it clear that the agreement is the 
written agreement contained in the written document; (iii) the offer being accepted by the 
creditor is the offer contained in the document and that alone, that is to say, the offer of Mr 
Durlabh Patel of the address in Leicester and to whom the driving licence was issued; (iv) for 
a valid offer to be made, the form must have been signed by Mr Durlabh Patel; and, (v) most 
importantly of all, the question in issue becomes a question of the construction of this writ-
ten document, not a question of factual investigation and evaluation. I will take these points 
in turn but the second and fi fth are fundamental to them all and to the giving of the correct 
answer to this case.

47. The fi rst point is a matter of the construction of the written document. It admits of only 
one conclusion. There is no mention in the document of anyone other than Mr Durlabh Patel. 
The language used is clear and specifi c, both in the substance of the identifi cation—name 
and address and driving licence number and age—and in the express words of the offer and 
acceptance clause—‘the customer named overleaf.’ The ‘agreement’ is a consumer credit 
agreement. It is unlike a mere retail sale where, although title may, indeed, will normally have 
already passed to the buyer, the seller is not obliged to part with the goods until he has been 
paid or is satisfi ed that he will be paid. Credit is only relevant to the release of the seller’s lien 
and to his obligation to deliver, not to the basic transaction; the basic transaction is unaffected 
and will stand. Under a contract for the sale of goods, the contract has been made and, nor-
mally, the title to the goods has vested in the buyer before the time for payment has arrived. 
(Retention of title clauses are a modern development.) By contrast, in a consumer credit trans-
action, the identity of the customer is fundamental to the whole transaction because it is 
essential to the checking of the credit rating of the applicant borrower. All this precedes the 
making of any contract at all. No title to the goods is obtained by the hirer at any stage. If the 
fi nance company does not accept the proposer’s offer, the proposer has acquired nothing. 
Unlike in the sale of goods, there is nothing—no status quo— which has to be undone. The 
observations of Devlin LJ in Ingram v. Little [1961] 1 QB at p.69 are not pertinent; the approach 
and dicta of Denning MR in Lewis v. Averay [1972] 1 QB 198 are misplaced and wrong.
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48. It has been suggested that the fi nance company was willing to do business with any-
one, whatever their name. But this is not correct: it was only willing to do business with a per-
son who had identifi ed himself in the way required by the written document so as to enable 
it to check before it enters into any contractual or other relationship that he meets its credit 
requirements. Mr Durlabh Patel was such an identifi ed person and met its credit requirements 
so it was willing to do business with him. If the applicant had been, say, Mr B Patel of Ealing 
or Mr G Patel of Edgbaston, it would not have been willing to deal with them if they could not 
be identifi ed or did not meet with its credit requirements. Correctly identifying the customer 
making the offer is an essential precondition of the willingness of the fi nance company to deal 
with that person. The rogue knew, or at least confi dently expected, that the fi nance company 
would be prepared to deal with Mr Durlabh Patel but probably not with him, the rogue; and he 
was, in any event, not willing himself to enter into any contract with the fi nance company. This 
is not a case such as that categorised by Sedley LJ ([2002] QB at 846) as the use of a ‘simple 
alias’ to disguise the purchaser rather than to deceive the vendor—the situation which resem-
bles that in King’s Norton Metal v. Edridge Merrett & Co (14 TLR 98). But, even then, in a credit 
agreement it would be useless to use a pseudonym as no actual verifi able person against 
whom a credit check could be run would have been disclosed and the offer would never 
be accepted. Mr Durlabh Patel is the sole hirer under this written agreement. No one else 
acquires any rights under it; no one else can become the bailee of the motor car or the ‘debtor’ 
‘under the agreement’. It is not in dispute that R was not Mr Durlabh Patel nor that R had no 
authority from Mr Patel to enter into the agreement or take possession of the motor car.

49. Mr Hudson seeks to escape from this conclusion by saying: ‘but the Rogue was the 
person who came into the dealer’s offi ce and negotiated a price with the dealer and signed 
the form in the presence of the dealer who then witnessed it.’ The third and fourth points 
address this argument. The gist of the argument is that oral evidence may be adduced to con-
tradict the agreement contained in a written document which is the only contract to which the 
fi nance company was a party. The agreement is a written agreement with Mr Durlabh Patel. 
The argument seeks to contradict this and make it an agreement with the rogue. It is argued 
that other evidence is always admissible to show who the parties to an agreement are. Thus, 
if the contents of the document are, without more, insuffi cient unequivocally to identify the 
actual individual referred to or if the identifi cation of the party is non-specifi c, evidence can be 
given to fi ll any gap. Where the person signing is also acting as the agent of another, evidence 
can be adduced of that fact. None of this involves the contradiction of the document: Young v. 
Schuler 11 QBD 651, which was a case of an equivocal agency signature and it was held that 
evidence was admissible that the signature was also a personal signature—‘evidence that 
he intended to sign in both capacities . . . does not contradict the document and is admissible’ 
(per Cotton LJ at p.655). But it is different where the party is, as here, specifi cally identifi ed 
in the document: oral or other extrinsic evidence is not admissible. Further, the Rogue was no 
one’s agent (nor did he ever purport to be). The rule that other evidence may not be adduced 
to contradict the provisions of a contract contained in a written document is fundamental to 
the mercantile law of this country; the bargain is the document; the certainty of the contract 
depends on it. The relevant principle is well summarised in Phipson on Evidence, 15th edn 
(2000) pp. 1165–1166, paras 42–11 and 42–12:

‘when the parties have deliberately put their agreement into writing, it is conclusively presumed 
between themselves and their privies that they intend the writing to form a full and fi nal state-
ment of their intentions, and one which should be placed beyond the reach of future controversy, 
bad faith or treacherous memory.’

(See also Bank of Australasia v. Palmer [1897] AC 540, per Lord Morris at p. 545.) This rule is 
one of the great strengths of English commercial law and is one of the main reasons for the 
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international success of English law in preference to laxer systems which do not provide the 
same certainty . . . 

50. The argument also fails on another ground. There was no consensus ad idem between 
the fi nance company and the rogue. Leaving on one side the fact that the rogue never had 
any intention himself to contract with the fi nance company, the hire-purchase ‘agreement’ 
to which Mr Hudson pins his argument was one purportedly made by the acceptance by the 
fi nance company, by signing the creditor’s box in the form, of a written offer by Mr Durlabh 
Patel to enter into the hire-purchase agreement. This faces Mr Hudson with a dilemma: either 
the contract created by that acceptance was a contract with Mr Durlabh Patel or there was no 
consensus ad idem, the rogue having no honest belief or contractual intent whatsoever and 
the fi nance company believing that it was accepting an offer by Mr Durlabh Patel. On neither 
alternative was there a hire-purchase agreement with the rogue . . . 

54. It follows that the appeal must be dismissed and the majority judgment of the Court 
of Appeal affi rmed.

55. But, before I leave this case, I should shortly summarise why the argument of the 
appellant’s counsel was so mistaken. The fi rst reason was that they approached the question 
as if it was simply a matter of sorting out the common law authorities relating to the sale of 
goods. They did not treat it as a matter of applying a statutory exception to the basic common 
law rule, nemo dat quod non habet. Further, they did not analyse the structure of the overall 
transaction and the consumer credit agreement within it. Accordingly, they misrepresented 
the role of the dealer, wrongly treating him as the contracting agent of the fi nance company 
which he was not. They never analysed the terms of the written document and had no regard 
at all to the offer and acceptance clause it contained which, if there was any contract between 
a ‘debtor’ and the fi nance company, governed their relationship and which expressly set out 
the only way in which such a contract could come into existence. They made submissions 
which contradicted the express written contract and were therefore contrary to principle 
and long established English mercantile law. They submitted that Cundy v. Lindsay (1878) 3 
App Cas 459 was wrongly decided and should be overruled, substituting for it a general rule 
which, in disregard of the document or documents which constitute the agreement (if any), 
makes everything depend upon a factual enquiry into extraneous facts not known to both of 
the parties thus depriving documentary contracts of their certainty. They sought to convert a 
direct documentary contract with the fi nance company into a face to face oral contract made 
through the dealer as the contracting agent of the fi nance company, notwithstanding that 
the dealer was never such an agent of the fi nance company. Finally they sought, having by-
passed the written contract, to rely upon authorities on oral contracts for the sale of goods, 
made face to face and where the title to the goods had passed to the ‘buyer’, notwithstanding 
that this was a documentary consumer credit transaction not a sale and, on any view, no title 
had ever passed to R. In the result they have invited a review of those authorities by reference 
to the particular facts of each of them. They have sought to draw your Lordships into a discus-
sion of the evidential tools, eg rebuttable presumptions of fact and the so-called face-to-face 
‘principle’, used by judges in those cases to assist them in making factual decisions (see also 
the dictum of Gresson P in Fawcett v. Star Car Sales [1960] NZLR at 413), notwithstanding 
that the present case concerns the construction of a written contract. They forget that the, 
presently relevant, fundamental principles of law to be applied—consensus ad idem, the cor-
respondence of the contractual offer and the contractual acceptance, the legal signifi cance 
of the use of a written contract—are clear and are not in dispute. Inevitably over the course 
of time there have been decisions on the facts of individual ‘mistaken identity’ cases which 
seem now to be inconsistent; the further learned, but ultimately unproductive, discussion of 
them will warm academic hearts. But what matters is the principles of law. They are clear and 
sound and need no revision. To cast doubt upon them can only be a disservice to English law. 
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Similarly, to attempt to use this appeal to advocate, on the basis of continental legal systems 
which are open to cogent criticism, the abandonment of the soundly based nemo dat quod 
non habet rule (statutorily adopted) would be not only improper but even more damaging.

Lord Millett [dissenting]

81. In my opinion, once one accepts that there are two questions involved: (i) did a contract 
come into existence at all? and (ii) if so was the contract vitiated by fraud or mistake? there is 
only one principled conclusion. Whatever the medium of communication, a contract comes 
into existence if, on an objective appraisal of the facts, there is suffi cient correlation between 
offer and acceptance to make it possible to say that the impostor’s offer has been accepted 
by the person to whom it was addressed. While a person cannot intercept and accept an 
offer made to some one else, he should normally be treated as intending to contract with the 
person with whom he is dealing. Provided that the offer is made to him, then whether his 
acceptance of the offer is obtained by deception or mistake, and whether his mistake is as to 
the identity of the offeror or some material attribute of his, the transaction should result in a 
contract, albeit one which is voidable.

82. This rule is easy to apply and accords with principle by distinguishing between the 
formation of a contract as a question of fact to be determined objectively and the conse-
quences of mistake or fraud which depend on its effect on the mind of the person affected. 
It avoids undesirable refi nements and gives a measure of protection to innocent third parties. 
Of course, someone has to bear the loss where there is fraud, but it is surely fairer that the 
party who was actually swindled and who had an opportunity to uncover the fraud should 
bear the loss rather than a party who entered the picture only after the swindle had been 
carried out and who had none. In the present case, the claimant could easily have exposed 
the fraud by writing to Mr Patel, whose address it had been given, and asking him to confi rm 
his intention to proceed with the proposed transaction. If it had been one for which statute 
required a cooling off period, no doubt it would have done . . . 

 . . . 
105. But was there . . . a contract at all? The contract came into being when the claimant 

executed its part of the agreement. The two parts corresponded in every material particular. 
They made it clear that the hirer was the person named on the front of the document and 
who had signed the document. This appeared to be a Mr. Durlabh Patel, with an address 
in Leicester, whose personal details were given. But in fact it was not Mr. Durlabh Patel at 
all. He knew nothing of the transaction and his driving licence had been stolen. The person 
who identifi ed himself as Mr. Durlabh Patel, provided Mr. Durlabh Patel’s personal details, 
and signed the document in Mr. Durlabh Patel’s name was not Mr. Durlabh Patel but an 
impostor.

106. The object of the deception was to misdirect the claimant’s credit enquiries. In this 
it succeeded. Having satisfi ed itself that Mr. Durlabh Patel, whom it believed to be its cus-
tomer, was worthy of credit, it accepted the offer which the impostor had made, signed its 
part of the agreement, and authorised the dealer to deliver possession of the car to his cus-
tomer as hirer under the agreement.

107. But who was his customer? It was not Mr. Durlabh Patel. In my opinion it was plainly 
the impostor. Any other conclusion would mean that the dealer parted with the vehicle to 
the impostor without authority and would, presumably, be liable in conversion if the vehicle 
proved to be irrecoverable. This is far removed from reality. The claimant and the dealer both 
believed that the customer who was hiring the car and Mr. Durlabh Patel were one and the 
same; but the claimant did not make that a condition of the dealer’s authority to part with 
the car. From fi rst to last it believed that the impostor who attended the dealer’s showroom, 
gave his name as Mr. Durlabh Patel, and signed the agreement in that name, was indeed 
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Mr. Durlabh Patel; in that belief it entered into a hiring agreement and authorised the dealer 
to deliver possession of the car to the customer who had so identifi ed himself. In my opinion, 
the claimant not only took a credit risk, but also took the risk that the customer who was 
hiring the car was not Mr. Durlabh Patel and that its credit enquiries had been fraudulently 
misdirected. I would hold that there was a hiring, and the impostor was the hirer.

108. This conclusion involves a departure from Cundy v. Lindsay, a decision of this House 
which has stood for more than 120 years. But its reasoning is unsound. It is vitiated by its 
subjective approach to the formation of contract and the necessary correlation between 
offer and acceptance; which may be why textbook writers treat it as an example of unilateral 
mistake even though this was not the basis on which it was decided. For the same reason it 
cannot be regarded as authoritative on the question whether a contract otherwise properly 
entered into is void for mistake rather than voidable. It has had an unfortunate infl uence on 
the development of the law, leading to an unprincipled distinction between face to face 
transactions and others and the indefensible conclusion that an innocent purchaser’s position 
depends on the nature of the mistake of a third party or the precise mechanics of the fraud 
which had been perpetrated on him. In my view it should now be discarded and the law put 
on a simpler and more principled and defensible basis.

109. In my opinion only the decision in Cundy v. Lindsay stands in the way of a rational and 
coherent restatement of the law. My noble and learned friend Lord Phillips of Worth Matravers 
has expressed the view that the conclusion to which Lord Nicholls and I have come confl icts 
not only with that case but with the approach in almost all the numerous cases which he has 
cited. If they had preceded Cundy v. Lindsay, that would be a strong reason for not adopting it. 
But they were merely following a decision of this House by which they were bound. Far from 
applying it generally, they attempted to distinguish it by carving out an unprincipled exception 
from it which Lord Nicholls has shown cannot be supported. While departing from Cundy v. 
Lindsay would make obsolete the reasoning in those cases, dictated as it was by that decision, 
it would undermine the actual decision in very few cases. There is no long line of authority to 
be overruled. Indeed, only two cases need to be overruled; and neither of them can be sup-
ported even on the view that Cundy v. Lindsay was rightly decided.

110. In my opinion Cundy v. Lindsay should no longer be followed and Ingram v. Little and 
Hector v. Lyons should be overruled. I would allow the appeal.

Lord Phillips of Worth Matravers

The result in the present case

167. I have had the advantage of reading in draft the opinions of my noble and learned friends 
who have sat with me on this appeal. Lord Hobhouse of Woodborough and Lord Walker of 
Gestingthorpe have concluded that, as the contract was a written document, the identity of 
the hirer falls to be ascertained by construing that document. Adopting that approach, the 
hirer was, or more accurately purported to be, Mr Patel. As he had not authorised the conclu-
sion of the contract, it was void.

168. Lord Nicholls of Birkenhead and Lord Millett have adopted a different approach. They 
point out the illogicality of applying a special approach to face-to-face dealings. What of deal-
ings on the telephone, or by videolink? There also it could be said that each of the parties to 
the dealings is seeking to make a contract with the other party to the dealings. And this can 
even be said when the dealings are conducted by correspondence. If A writes to B making 
an offer and B writes back responding to that offer, B is intending to contract with the person 
who made that offer. If a contract is concluded in face-to-face dealings, notwithstanding 
that one party is masquerading as a third party, why should the result be different when the 
dealings are by letter?
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169. Lord Nicholls of Birkenhead and Lord Millett propose an elegant solution to this illogic-
ality. Where two individuals deal with each other, by whatever medium, and agree terms of 
a contract, then a contract will be concluded between them, notwithstanding that one has 
deceived the other into thinking that he has the identity of a third party. In such a situation 
the contract will be voidable but not void. While they accept that this approach cannot be 
reconciled with Cundy v. Lindsay, they conclude that Cundy v. Lindsay was wrongly decided 
and should no longer be followed.

170. While I was strongly attracted to this solution, I have found myself unable to adopt 
it. Cundy v. Lindsay exemplifi es the application by English law of the same approach to 
identifying the parties as is applied to identifying the terms of the contract. In essence this 
focuses on deducing the intention of the parties from their words and conduct. Where there 
is some form of personal contact between individuals who are conducting negotiations, this 
approach gives rise to problems. In such a situation I would favour the application of a strong 
presumption that each intends to contract with the other, with whom he is dealing. Where, 
however, the dealings are exclusively conducted in writing, there is no scope or need for such 
a presumption. This can be illustrated by a slight adaption of the facts of the present case. 
Assume that the rogue had himself fi lled in the application form and sent it and a photocopy 
of Mr Patel’s driving licence to Shogun. Assume further that he had been authorised to do 
so by Mr Patel. There can be no doubt that a contract would have been concluded between 
Shogun and Mr Patel. Mr Patel would have intended to contract with Shogun; Shogun would 
have intended to contract with Mr Patel; and this would have been demonstrated by the 
application form.

171. Assume now that the rogue had wrongly understood that he had been requested by 
Mr Patel to fi ll in and submit the application form on his behalf, but in fact had no authority to 
do so. In this situation, according to established principles of the law of agency, an apparent 
contract would have been concluded between Shogun and Mr Patel but, being concluded 
without the latter’s authority, it would be a nullity. Shogun might have a claim against the 
rogue for breach of warranty of authority, but could not have demonstrated that a contract 
had been concluded with the rogue.

172. Turning to the true position—that the rogue knew he had no authority to conclude a 
contract in the name of Mr Patel, but fraudulently wished to induce Shogun to believe that 
they were entering into such a contract—I do not see by what legal principle this change in 
the mental attitude of the rogue could result in a binding contract being concluded with him.

173. The position is not, of course, as simple as that. Negotiations between the rogue and 
Shogun were not conducted exclusively by written correspondence. They were conducted 
with the aid of the dealer and the use of fax and telephone communications. Acceptance 
of the offer was conveyed by telephone via the dealer—and this might have been capable 
of concluding a contract, notwithstanding that Clause 1 of the standard terms provided for 
acceptance by signature. . . . 

177. Shogun had, on the evidence, set up a formal system under which contracts would be 
concluded in writing on a standard form. This form was designed to cater for both regulated 
and non-regulated hire purchase agreements. In order to be suitable for the former it had 
to comply with the requirements of the Consumer Credit (Agreements) Regulations 1983. 
Schedule 1 to these regulations, under the heading ‘Parties to the agreement’, requires the 
agreement to set out ‘The name and a postal address of the creditor’ and ‘The name and a 
postal address of the debtor’. The agreement with which this appeal is concerned was not a 
regulated agreement, for the purchase price of the vehicle exceeded what was, at the time, 
the maximum to which the relevant provisions of the Consumer Credit Act 1974 applied. I do 
not see, however, that the approach to the identifi cation of the parties to the putative agree-
ment can turn on whether or not the agreement was subject to the regulations. Shogun put in 
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place a system for concluding contracts that required both regulated and unregulated agree-
ments to be entered into in writing in a form which provided essential information, including 
the identity of the parties to the agreement.

178. These considerations lead me to conclude that the correct approach in the present 
case is to treat the agreement as one concluded in writing and to approach the identifi cation 
of the parties to that agreement as turning upon its construction. The particulars given in the 
agreement are only capable of applying to Mr Patel. It was the intention of the rogue that they 
should identify Mr Patel as the hirer. The hirer was so identifi ed by Shogun. Before deciding 
to enter into the agreement they checked that Mr Patel existed and that he was worthy of 
credit. On that basis they decided to contract with him and with no-one else. Mr Patel was 
the hirer under the agreement. As the agreement was concluded without his authority, it 
was a nullity. The rogue took no title under it and was in no position to convey any title to Mr 
Hudson.

179. For these reasons I would dismiss this appeal.

Lord Walker of Gestingthorpe gave a speech in which he agreed with the speech of Lord 
Hobhouse.

Commentary
When considering the implications of this case it is important to have regard to the trans-
actional structure that was adopted by the parties. Hire purchase is a technique used to 
provide fi nance typically for purchasers who do not have immediate access to cash in order 
to acquire the goods. It is important to realize that there is generally no direct contractual 
relationship between the car dealer and the customer in a standard hire-purchase transac-
tion. What happens is that the car dealer generally sells the car to the fi nance company and 
the fi nance company then enters into a transaction with the customer on hire-purchase 
terms. Hire purchase is a contract under which the fi nance company agrees to hire the 
goods to the hirer for a period of time and the hirer in turn promises to pay rental to the 
fi nance company (oft en on a monthly basis). Th e rental is calculated in such a way that it 
covers the cost of the acquisition of the asset and also gives the fi nance company a return 
on the money which it has advanced to the hirer. At the end of the period of hire the hirer 
will be given an option to purchase the asset, generally for a nominal sum. Th e hirer will 
generally exercise the option so that he or she then acquires ownership of the asset but 
he or she is under no legal obligation to do so. Should the hirer decide not to exercise the 
option then property in the goods will remain with the fi nance company. Th e fact that the 
contract is between the fi nance company and the customer and not between the dealer and 
the customer explains why it is that the litigation in the present case involved the fi nance 
company and not the dealer. Th e real interest of the fi nance company in the present case 
therefore lay in ensuring that it obtained an adequate return on its outlay and in ensuring 
that it had adequate security against debtor default. So it was not the case that the fi nance 
company wished to deal only with Mr Durlabh Patel; it was simply that their credit check 
revealed that Mr Durlabh Patel’s credit history was satisfactory for the purpose of entering 
into the transaction.

Th e critical issue, in terms of the diff erence of opinion between the majority and the 
minority, is the relationship between Cundy v. Lindsay, on the one hand, and cases such as 
Phillips v. Brooks and Lewis v. Averay on the other hand. Th e view of the minority was that 
the cases were irreconcilable and that it was Cundy which should be departed from (see, in 
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particular, the speech of Lord Nicholls at [33]–[36]). In concluding that the cases could not 
be reconciled, the minority chose to focus upon the nature of the mistake made and they 
pointed out that the mistake made in cases such as Cundy v. Lindsay and Phillips v. Brooks 
was the same, in the sense that in both cases the seller entered into the transaction under 
the misapprehension that the person with whom he was corresponding (or, in the case of the 
oral contract, the person with whom he was talking) was one person, of whose name he was 
aware, when in fact he was a third party.

Th e majority, by contrast, affi  rmed the correctness of Cundy (but at the same time did not 
fi nd it necessary to resolve conclusively the status of cases such as Phillips and Lewis). Th e 
decision of the majority can be explained on one of two grounds. Th e fi rst approach involves 
the drawing of a hard and fast distinction between written contracts and contracts which 
have not been made in writing. Th e second approach avoids drawing such distinctions and 
instead returns to the application of the general objective test of contract formation.

Th e basis of the fi rst approach lies in the traditional refusal of English law to allow extrin-
sic evidence to be adduced for the purpose of contradicting a term of a written contract. Th is 
justifi cation emerges most clearly in the speech of Lord Hobhouse at [49] where the rule is 
stated to be ‘one of the great strengths of English commercial law’. Th ere are, however, two 
diffi  culties with this approach. Th e fi rst is that it requires that a hard and fast distinction 
be drawn between contracts which are made in writing and contracts which are not. Th is 
approach runs into the diffi  culties which Lord Nicholls exposes in his speech at [33]. Th e 
second diffi  culty is that the signifi cance of the parol evidence rule has diminished greatly in 
recent years and it may be doubted whether Lord Hobhouse’s analysis refl ects the drift  of the 
modern law (see, for example, D McLauchlan (2005) 121 LQR 9).

Th e second approach avoids drawing such hard and fast distinctions and instead relies 
upon an application of the general objective test of contract formation. If a party makes 
a mistake as to the terms of the agreement, and the counterparty knows of that mistake 
at the time of entry into the agreement, the counterparty cannot rely upon the objec-
tive appearance of agreement in order to prove the existence of a binding contract. It 
is important to note in this connection that the mistake must be one that relates to the 
terms of the agreement. It is therefore necessary for the party seeking to deny the exist-
ence of a contract to prove that the mistake made was one that concerned the identity 
of the contracting party and that the identity of that party was a term of the contract. 
However, it can be diffi  cult to prove that the identity of the contracting party was a term 
of the contract and a court may be readier to reach this conclusion where the contract 
between the parties has been reduced to writing. Support for the latter approach can be 
found in the following extract (R Stevens, ‘Objectivity, Mistake and the Parol Evidence 
Rule’ in A Burrows and E Peel (eds), Contract Terms (Oxford University Press, 2007), pp. 
101, 112–114):

Whilst it tends to be the case that parties who deal face to face simply intend to contract with 
the person physically in front of them, without making it part of the deal that one of them is 
any particular person, there is no necessary reason why this should always be so. Conversely, 
where the parties deal at arm’s length, it will tend to be the case that the identity of one or both 
parties is part of the contract itself, but this need not be so. It is perfectly possible to intend to 
contract with a person at a particular address, careless as to whom they may actually be.

There are cases on either side of the line, some saying that on the true construction of the 
negotiations the party’s identity is part of the bargain and some saying that it is not. This is 
exactly what is to be expected, just as sometimes it will be a term of a bargain for the sale 
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of oats that they are of a certain age, and sometimes it will not. There is no single litmus test 
by which a factual task of construing the negotiations can be resolved and it is a mistake to 
try to look for one. . . . 

What then of the alleged bargain struck between the claimant fi nance company and the 
rogue in Shogun Finance? The only contract alleged to have come into existence was that 
contained in the written consumer credit agreement. . . . Whether it was intended to be a 
term of a potential deal that the rogue was a particular individual is, therefore, a matter of 
construction of the written document. Under a consumer credit agreement the identity of 
the consumer is, as Lord Hobhouse rightly concluded, a fundamental term of the transac-
tion. The fi nance company was only prepared to deal with the person whose credit rating 
they had checked. That this is the correct construction of the transaction is apparent from 
the documentation. As the rogue knew of the claimant company’s mistake as to his identity, 
there was no contract with the rogue . . . 

A rule which turned upon ‘whether the transaction is negotiated face to face or by letter, or 
by fax, or by e-mail, or over the telephone or by video link or video telephone’ would indeed 
be impossible to defend. However, this does not represent the law. There is no bright line 
rule, but the fact that the parties dealt face to face is some indication, albeit not necessarily 
decisive, as to what was intended. It is pointless to search for a single criterion by which to 
determine whether the counterparty’s identity is part of the deal struck, just as it would be 
pointless to try to come up with a simple formula as to when it is or is not part of a deal for the 
purchase of oats that they are of a certain age. It is all a matter of construction of the negotia-
tions, and the relevant factors are diverse. A lengthy review of the authorities is unhelpful 
therefore, and Lord Hobhouse rightly refused to engage in this exercise.

As Professor Stevens notes, Lord Hobhouse found it unnecessary to consider in any detail 
the line of authority concerned with contracts concluded as a result of face-to-face negotia-
tions. However, the rest of their Lordships did do so. Th e general picture which emerges 
from their review of the cases is that they largely depend on their own facts and that there 
is a presumption, which is a strong one, that a contracting party intends to deal with the 
party who is present in front of him and that it will not suffi  ce for a party to assert that there 
is no contract in existence between the parties because he believed that the person in front 
of him was, in fact, somebody else. Th us Phillips v. Brooks and Lewis v. Averay were cited 
with approval by their Lordships. Ingram v. Little fared rather less well. Lord Millett (at [87]) 
stated that it should be ‘overruled’ and Lord Walker (at [185]) was similarly of the view that 
it was ‘wrongly decided’. Lord Hobhouse expressed no view on the case, simply observing 
(at [47]) that it was ‘not pertinent’ to the issue that arose on the facts of the present case. 
Th e attitude of Lord Nicholls and Lord Phillips is more diffi  cult to discern. Lord Nicholls 
discussed the case at [20]–[22]. While he clearly preferred the reasoning of Devlin LJ to 
the reasoning of the majority (see [21]–[22]) he stopped short of saying that the case was 
wrongly decided. Lord Phillips discussed the case at [142]–[147] and, while he referred to the 
‘powerful dissenting judgment’ of Devlin LJ, he too stopped short of saying that the case had 
been wrongly decided. Th e reluctance of their Lordships to resolve the status of these cases 
conclusively can be explained in large part because they were held to depend so heavily upon 
their own facts. If the cases ultimately depend upon their own particular facts, what useful 
purpose is served by stating that a particular case, decided over forty years ago, was wrongly 
decided? What would appear to matter is the presumption that is applied by the court. Th e 
presumption is one of fact (not law) and it is a diffi  cult one to rebut. In particular, it will not 
suffi  ce for a party to prove that he intended to deal with an identifi able third party and not 
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with the party who was in fact in front of him. But it may be possible to rebut the presump-
tion on certain exceptional facts. An example may be where the rogue impersonates an indi-
vidual known to the claimant (as in the example of Isaac and Jacob given by Lord Walker at 
[187]). All of this tends to lend support to the view of Professor Stevens that these cases are 
concerned with the construction of the negotiations that took place between the parties and 
that, when deciding in a particular case whether the identity of a contracting party is a term 
of the contract, the court must have regard to all the facts and circumstances of the case.

Two fi nal points remain to be made. Th e fi rst relates to the role of the nemo dat quod non 
habet2 maxim. Th e litigation in the present case was conducted between two innocent par-
ties who had been defrauded by a third party. Th e claim brought by the fi nance company 
was, in essence, that the defendant was in possession of their car and that he should return 
it to them or pay its value. In many parts of the world this would be regarded as a property 
claim because the claim of the fi nance company is one to recover property which they say 
belongs to them. Th e defendant, by contrast, refuses to return the car because he says that 
he is the owner of the car, having bought it in good faith from his seller. Th us we have two 
parties, both of whom are claiming ownership of the car. Legal systems strike the balance 
between these two claims in diff erent ways. English law starts from the maxim nemo dat 
quod non habet; that is to say you cannot give what you do not have. Th us if the rogue did 
not have ownership of the car, he had no ownership to give to the defendant. It was for this 
reason that the distinction between a void and a voidable contract was so important. If the 
contract was void then the rogue at no time acquired ownership of the car and so had noth-
ing to transfer to the defendant. On the other hand, if the contract between the fi nance 
company and the rogue was merely voidable for fraud, the rogue would acquire title to the 
car until such time as the contract between the rogue and the fi nance company was set aside 
and so he would have something to give to the purchaser at least before the contract with the 
original seller was set aside. Th e onus was on the defendant to prove that one of the excep-
tions to the nemo dat rule was applicable on the facts of the case and the majority concluded 
that no such exception was applicable. Other legal systems take a diff erent perspective. Th ey 
start from the assumption that the third party should be protected and the maxim in which 
this is customarily expressed is possession vaut titre. In essence the minority in the present 
case preferred the interest of the third party purchaser and so sought to carve out an addi-
tional exception to the nemo dat rule. But their attempt to do so failed. As Lord Hobhouse 
pointed out (at [42]), the nemo dat rule has been enshrined in what is now the Sale of Goods 
Act 1979 and it was not open to the judiciary to abrogate the rule or modify it by the creation 
of a further exception (contrast the view of Lord Nicholls at [35]).

Th is leads on to the fi nal point which concerns whether or not the law ought to protect a 
party in the position of the claimant fi nance house. Th ey can be said to have assumed the 
risk that their debtor would not pay and, given that they would have had to accept the risk if 
the debtor had told lies about the state of his fi nances, why should they be entitled to throw 
the risk on to the innocent third party purchaser in the case where the debtor tells lies, not 
about the state of his bank account, but his name? Th is observation may lie behind the per-
ception of Lord Nicholls and Lord Millett that the third party purchaser is generally more 
deserving of protection than the seller who allows the buyer to assume possession of the 
goods on credit terms. Against this, it can be argued that any such reform should come from 
Parliament and should not be created by the judiciary in response to the facts of a particular 
case. Resolution of the confl icting policy issues requires careful consideration of the issues 

2 You cannot give what you do not have.
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and that consideration can only be provided by Parliament, possibly aft er consideration of 
the issues by the Law Commission. However the practical likelihood of Parliament fi nding 
the time to consider this issue is low.

One diffi  culty with the current law is its ‘all-or-nothing’ nature; either the claimant recov-
ers in full or he recovers nothing. An alternative approach might be to engage in loss-split-
ting so that the loss occasioned by the fraud of the rogue is shared between the claimant and 
the defendant. Such a proposal was made by Devlin LJ in his dissenting judgment in Ingram 
v. Little in the following terms:

There can be no doubt, as all this difference of opinion shows, that the dividing line between 
voidness and voidability, between fundamental mistake and incidental deceit, is a very fi ne 
one. That a fi ne and diffi cult distinction has to be drawn is not necessarily any reproach to the 
law. But need the rights of the parties in a case like this depend on such a distinction? The 
great virtue of the common law is that it sets out to solve legal problems by the application to 
them of principles which the ordinary man is expected to recognise as sensible and just; their 
application in any particular case may produce what seems to him a hard result, but as princi-
ples they should be within his understanding and merit his approval. But here, contrary to its 
habit, the common law, instead of looking for a principle that is simple and just, rests on theo-
retical distinctions. Why should the question whether the defendant should or should not pay 
the plaintiff damages for conversion depend upon voidness or voidability, and upon inferences 
to be drawn from a conversation in which the defendant took no part? The true spirit of the 
common law is to override theoretical distinctions when they stand in the way of doing practi-
cal justice. For the doing of justice, the relevant question in this sort of case is not whether the 
contract was void or voidable, but which of two innocent parties shall suffer for the fraud of a 
third. The plain answer is that the loss should be divided between them in such proportion as 
is just in all the circumstances. If it be pure misfortune, the loss should be borne equally; if the 
fault or imprudence of either party has caused or contributed to the loss, it should be borne by 
that party in the whole or in the greater part. In saying this, I am suggesting nothing novel, for 
this sort of observation has often been made. But it is only in comparatively recent times that 
the idea of giving to a court power to apportion loss has found a place in our law. I have in mind 
particularly the Law Reform Acts of 1935, 1943 and 1945, that dealt respectively with joint 
tortfeasors, frustrated contracts and contributory negligence. These statutes, which I believe 
to have worked satisfactorily, show a modern inclination towards a decision based on a just 
apportionment rather than one given in black or in white according to the logic of the law. I 
believe it would be useful if Parliament were now to consider whether or not it is practicable 
by means of a similar act of law reform to provide for the victims of a fraud a better way of 
adjusting their mutual loss than that which has grown out of the common law.

Th is proposal was, however, considered and rejected by the Law Reform Committee in their 
Twelft h Report (Transfer of Title to Chattels (Cmnd 2958, 1966)) on the ground that it would 
introduce too much uncertainty and complexity into the law (particularly in the case where 
the asset is the subject of a number of sales before the fraud is discovered).

4. common mistake
Th e law in relation to common mistake (that is to say a mistake that is shared by both parties 
to the contract) is dominated by two cases. Th e fi rst is the decision of the House of Lords in 
Bell v. Lever Bros Ltd [1932] AC 161. Th e second was, until relatively recently, the decision 
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of the Court of Appeal in Solle v. Butcher [1950] 1 KB 671. But Solle has been overruled 
by the Court of Appeal in Great Peace Shipping Ltd v. Tsavliris Salvage (International) Ltd 
[2002] EWCA Civ 1407, [2003] QB 679. Great Peace has therefore dislodged Solle and has 
now assumed the role of a leading case.

Th e central proposition of law can be simply stated: in order to set aside a contract on the 
ground of common mistake, the mistake must be ‘fundamental’. Th e diffi  culty is the obvi-
ous one, namely the meaning in this context of the word ‘fundamental’. It would appear that 
the answer depends in part upon the nature of the mistake that has been made. Where the 
mistake is one as to the existence of the subject matter of the contract (see section 6 of the 
Sale of Goods Act 1979 and Couturier v. Hastie (1856) 5 HLC 673, discussed in Great Peace, 
p. 549, later in this section, at [51]–[55]) or its identity (see Diamond v. British Columbia 
Th oroughbred Breeders’ Society (1966) 52 DLR (2d) 146) then the mistake is more likely to 
be fundamental than in the case where the mistake is one as to the quality of the subject 
matter of the contract (Bell v. Lever Bros Ltd [1932] AC 161, which follows). But it is not 
the case that a mistake as to the existence or identity of the subject matter of the contract 
will always constitute a fundamental mistake, whereas a mistake as to quality will never 
be fundamental. Cases can be found in which a mistake as to the existence of the subject 
matter of the contract has not suffi  ced to set aside a contract (see McRae v. Commonwealth 
Disposals Commission (1951) 84 CLR 377, discussed in Great Peace, p. 550, later in this sec-
tion, at [77]–[80]) and cases can also be found in which a mistake as to quality has been held 
to be suffi  ciently fundamental to set aside a contract (see Scott v. Coulson [1903] 2 Ch 349, 
discussed in Great Peace, p. 552, later in this section, at [87]–[88]). Prior to the decision of 
the Court of Appeal in Great Peace it was also necessary to distinguish between the test 
applicable at law and the test applicable in equity because the test for a fundamental mistake 
in equity was more relaxed than that applicable at law. Great Peace has, however, overruled 
this line of authority in equity and concluded that the answer to the question whether or 
not a mistake is fundamental is the same, both at law and in equity. However, given the bold 
and controversial nature of the step taken by the Court of Appeal, it is necessary to devote 
some attention to Solle v. Butcher and the line of cases which it generated. It is too soon to 
cast them into oblivion. Th e rise and fall of common mistake in equity will be considered in 
section 6, aft er we have examined the great case of Bell v. Lever Bros and its interpretation by 
the Court of Appeal in Great Peace.

Bell v. Lever Brothers Ltd
[1932] AC 161, House of Lords

Lever Brothers Ltd controlled the Niger Company. Lever Brothers agreed to employ Bell 
to act as the chairman, and Snelling to act as the vice-chairman, of the board of directors 
of Niger. Bell and Snelling secretly speculated in cocoa, a commodity in which Niger dealt. 
Their conduct was in breach of their contracts of employment and would have justifi ed Lever 
Brothers terminating their services. Later, Niger merged with the African and Eastern Trade 
Corporation so that the services of Bell and Snelling were no longer required. In ignorance of 
their breaches of duty, Lever Brothers agreed to pay £30,000 to Bell and £20,000 to Snelling 
as compensation for terminating their contracts of employment.

The jury found that if Lever Brothers had known of the breaches it would have terminated 
the contracts of Bell and Snelling without paying compensation. When Lever Brothers dis-
covered the breaches it brought an action claiming rescission of the compensation agree-
ments on the grounds of fraudulent misrepresentation and unilateral mistake induced by 
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fraud but not on the ground of ‘mutual’ mistake. At trial the jury found that Bell and Snelling 
had not acted fraudulently. However the trial judge held that the pleadings raised the issue 
of mutual mistake and that the compensation agreements were void, having been made 
under a common mistake as to the legal relations between the parties, each party believ-
ing, contrary to the truth, that the one was entitled to claim and the other was bound to pay 
compensation. The Court of Appeal held that if the issue of mutual mistake was not raised, 
the pleadings should be treated as amended in order to raise it and upheld the decision of the 
trial judge. On appeal the House of Lords held that the issue of mutual mistake was not raised 
by the pleadings and they could not be amended to raise it. However on the basis that the 
issue was raised, it was held by a majority (Viscount Haldane and Lord Warrington of Clyffe 
dissenting) that the compensation agreements were not void as the mutual mistake related 
not to the subject matter but to the quality of the employment contracts.

Lord Warrington of Clyffe [dissenting on the question whether the compensation agree-

ments were void for mistake]

It is in my opinion clear that each party believed that the remunerative offi ces, compensation 
for the loss of which was the subject of the negotiations, were offi ces which could not be 
determined except by the consent of the holder thereof, and further believed that the other 
party was under the same belief and was treating on that footing.

The real question, therefore, is whether the erroneous assumption on the part of both par-
ties to the agreements that the service contracts were undeterminable except by agreement 
was of such a fundamental character as to constitute an underlying assumption without 
which the parties would not have made the contract they in fact made, or whether it was only 
a common error as to a material element, but one not going to the root of the matter and not 
affecting the substance of the consideration.

With the knowledge that I am differing from the majority of your Lordships, I am unable to 
arrive at any conclusion except that in this case the erroneous assumption was essential to 
the contract which without it would not have been made.

It is true that the error was not one as to the terms of the service agreements, but it was 
one which, having regard to the matter on which the parties were negotiating—namely, the 
terms on which the service agreements were to be prematurely determined and the com-
pensation to be paid therefor, was in my opinion as fundamental to the bargain as any error 
one can imagine.

Lord Atkin

Was the agreement of March 19, 1929, void by reason of a mutual mistake of Mr D’Arcy 
Cooper and Mr Bell? . . . 

My Lords, the rules of law dealing with the effect of mistake on contract appear to be estab-
lished with reasonable clearness. If mistake operates at all it operates so as to negative or in 
some cases to nullify consent. The parties may be mistaken in the identity of the contracting 
parties, or in the existence of the subject matter of the contract at the date of the contract, or 
in the quality of the subject matter of the contract. These mistakes may be by one party, or 
by both, and the legal effect may depend upon the class of mistake above mentioned. Thus 
a mistaken belief by A that he is contracting with B, whereas in fact he is contracting with C, 
will negative consent where it is clear that the intention of A was to contract only with B. So 
the agreement of A and B to purchase a specifi c article is void if in fact the article had perished 
before the date of sale. In this case, though the parties in fact were agreed about the subject 
matter, yet a consent to transfer or take delivery of something not existent is deemed use-
less, the consent is nullifi ed. As codifi ed in the Sale of Goods Act the contract is expressed 
to be void if the seller was in ignorance of the destruction of the specifi c chattel. I apprehend 
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that if the seller with knowledge that a chattel was destroyed purported to sell it to a pur-
chaser, the latter might sue for damages for non-delivery though the former could not sue 
for non-acceptance, but I know of no case where a seller has so committed himself. This is a 
case where mutual mistake certainly and unilateral mistake by the seller of goods will prevent 
a contract from arising. Corresponding to mistake as to the existence of the subject matter 
is mistake as to title in cases where, unknown to the parties, the buyer is already the owner 
of that which the seller purports to sell to him. The parties intended to effectuate a transfer 
of ownership: such a transfer is impossible: the stipulation is naturali ratione inutilis.3 This is 
the case of Cooper v. Phibbs LR 2 HL 149, where A agreed to take a lease of a fi shery from 
B, though contrary to the belief of both parties at the time A was tenant for life of the fi shery 
and B appears to have had no title at all. To such a case Lord Westbury applied the principle 
that if parties contract under a mutual mistake and misapprehension as to their relative and 
respective rights the result is that the agreement is liable to be set aside as having proceeded 
upon a common mistake. Applied to the context the statement is only subject to the criticism 
that the agreement would appear to be void rather than voidable. Applied to mistake as to 
rights generally it would appear to be too wide. Even where the vendor has no title, though 
both parties think he has, the correct view would appear to be that there is a contract: but that 
the vendor has either committed a breach of a stipulation as to title, or is not able to perform 
his contract. The contract is unenforceable by him but is not void.

Mistake as to quality of the thing contracted for raises more diffi cult questions. In such a 
case a mistake will not affect assent unless it is the mistake of both parties, and is as to the 
existence of some quality which makes the thing without the quality essentially different 
from the thing as it was believed to be. Of course it may appear that the parties contracted 
that the article should possess the quality which one or other or both mistakenly believed 
it to possess. But in such a case there is a contract and the inquiry is a different one, being 
whether the contract as to quality amounts to a condition or a warranty, a different branch 
of the law . . . 

We are now in a position to apply to the facts of this case the law as to mistake so far as it 
has been stated. It is essential on this part of the discussion to keep in mind the fi nding of the 
jury acquitting the defendants of fraudulent misrepresentation or concealment in procuring 
the agreements in question. Grave injustice may be done to the defendants and confusion 
introduced into the legal conclusion, unless it is quite clear that in considering mistake in this 
case no suggestion of fraud is admissible and cannot strictly be regarded by the judge who 
has to determine the legal issues raised . . . [O]n the whole, I have come to the conclusion that 
it would be wrong to decide that an agreement to terminate a defi nite specifi ed contract is 
void if it turns out that the agreement had already been broken and could have been termi-
nated otherwise. The contract released is the identical contract in both cases, and the party 
paying for release gets exactly what he bargains for. It seems immaterial that he could have 
got the same result in another way, or that if he had known the true facts he would not have 
entered into the bargain. A buys B’s horse; he thinks the horse is sound and he pays the price 
of a sound horse; he would certainly not have bought the horse if he had known as the fact 
is that the horse is unsound. If B has made no representation as to soundness and has not 
contracted that the horse is sound, A is bound and cannot recover back the price. A buys a 
picture from B; both A and B believe it to be the work of an old master, and a high price is paid. 
It turns out to be a modern copy. A has no remedy in the absence of representation or war-
ranty. A agrees to take on lease or to buy from B an unfurnished dwelling-house. The house 
is in fact uninhabitable. A would never have entered into the bargain if he had known the fact. 
A has no remedy, and the position is the same whether B knew the facts or not, so long as 

3  ‘By natural reason (or common sense) useless’.
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he made no representation or gave no warranty. A buys a roadside garage business from B 
abutting on a public thoroughfare: unknown to A, but known to B, it has already been decided 
to construct a bypass road which will divert substantially the whole of the traffi c from passing 
A’s garage. Again A has no remedy. All these cases involve hardship on A and benefi t B, as 
most people would say, unjustly. They can be supported on the ground that it is of paramount 
importance that contracts should be observed, and that if parties honestly comply with the 
essentials of the formation of contracts—i.e. agree in the same terms on the same subject 
matter—they are bound, and must rely on the stipulations of the contract for protection from 
the effect of facts unknown to them.

This brings the discussion to the alternative mode of expressing the result of a mutual 
mistake. It is said that in such a case as the present there is to be implied a stipulation in 
the contract that a condition of its effi cacy is that the facts should be as understood by both 
parties—namely, that the contract could not be terminated till the end of the current term. 
The question of the existence of conditions, express or implied, is obviously one that affects 
not the formation of contract, but the investigation of the terms of the contract when made. 
A condition derives its effi cacy from the consent of the parties, express or implied. They 
have agreed, but on what terms? One term may be that unless the facts are or are not of 
a particular nature, or unless an event has or has not happened, the contract is not to take 
effect. With regard to future facts such a condition is obviously contractual. Till the event 
occurs the parties are bound. Thus the condition (the exact terms of which need not here be 
investigated) that is generally accepted as underlying the principle of the frustration cases is 
contractual, an implied condition. Sir John Simon [counsel for Lever Bros] formulated for the 
assistance of your Lordships a proposition which should be recorded: ‘Whenever it is to be 
inferred from the terms of a contract or its surrounding circumstances that the consensus 
has been reached upon the basis of a particular contractual assumption, and that assumption 
is not true, the contract is avoided: i.e. it is void ab initio if the assumption is of present fact 
and it ceases to bind if the assumption is of future fact’.

I think few would demur to this statement, but its value depends upon the meaning of ‘a 
contractual assumption’, and also upon the true meaning to be attached to ‘basis’, a meta-
phor which may mislead. When used expressly in contracts, for instance, in policies of insur-
ance, which state that the truth of the statements in the proposal is to be the basis of the 
contract of insurance, the meaning is clear. The truth of the statements is made a condition 
of the contract, which failing, the contract is void unless the condition is waived. The proposi-
tion does not amount to more than this that, if the contract expressly or impliedly contains 
a term that a particular assumption is a condition of the contract, the contract is avoided if 
the assumption is not true. But we have not advanced far on the inquiry how to ascertain 
whether the contract does contain such a condition. Various words are to be found to defi ne 
the state of things which make a condition. ‘In the contemplation of both parties fundamental 
to the continued validity of the contract’, ‘a foundation essential to its existence’, ‘a funda-
mental reason for making it’, are phrases found in the important judgment of Scrutton LJ 
in the present case. The fi rst two phrases appear to me to be unexceptionable. They cover 
the case of a contract to serve in a particular place, the existence of which is fundamental 
to the service, or to procure the services of a professional vocalist, whose continued health 
is essential to performance. But ‘a fundamental reason for making a contract’ may, with 
respect, be misleading. The reason of one party only is presumedly not intended, but in the 
cases I have suggested above, of the sale of a horse or of a picture, it might be said that the 
fundamental reason for making the contract was the belief of both parties that the horse was 
sound or the picture an old master, yet in neither case would the condition as I think exist. 
Nothing is more dangerous than to allow oneself liberty to construct for the parties contracts 
which they have not in terms made by importing implications which would appear to make 
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the contract more businesslike or more just. The implications to be made are to be no more 
than are ‘necessary’ for giving business effi cacy to the transaction, and it appears to me that, 
both as to existing facts and future facts, a condition would not be implied unless the new 
state of facts makes the contract something different in kind from the contract in the original 
state of facts . . . We therefore get a common standard for mutual mistake, and implied condi-
tions whether as to existing or as to future facts. Does the state of the new facts destroy the 
identity of the subject matter as it was in the original state of facts? To apply the principle to 
the infi nite combinations of facts that arise in actual experience will continue to be diffi cult, 
but if this case results in establishing order into what has been a somewhat confused and 
diffi cult branch of the law it will have served a useful purpose.

I have already stated my reasons for deciding that in the present case the identity of the sub-
ject matter was not destroyed by the mutual mistake, if any, and need not repeat them . . . 

Lord Thankerton

Turning . . . to the question of mutual error or mistake, I think that the respondents’ contention 
may be fairly stated as follows—namely, that in concluding the agreements of March, 1929, 
all parties proceeded on the mistaken assumption that the appellants’ service agreements 
were not liable to immediate termination by Lever Brothers by reason of the appellants’ 
misconduct, and that such common mistake involved the actual subject matter of the agree-
ments, and did not merely relate to a quality of the subject matter . . . 

The phrase ‘underlying assumption by the parties’, as applied to the subject matter of a 
contract, may be too widely interpreted so as to include something which one of the parties 
had not necessarily in his mind at the time of the contract; in my opinion it can only properly 
relate to something which both must necessarily have accepted in their minds as an essential 
and integral element of the subject matter. In the present case, however probable it may be, 
we are not necessarily forced to that assumption. Cooper v. Phibbs LR 2 HL 149, 170 is a 
good illustration. . . . There are many other cases to the same effect, but I think that it is true 
to say that in all of them it either appeared on the face of the contract that the matter as to 
which the mistake existed was an essential and integral element of the subject matter of the 
contract, or it was an inevitable inference from the nature of the contract that all the parties 
so regarded it.

In the present case the terms of the contracts throw no light on the question, and, as 
already indicated, I do not fi nd suffi cient material to compel the inference that the appellants, 
at the time of the contract, regarded the indefeasibility of the service agreements as an 
essential and integral element in the subject matter of the bargain.

Viscount Haldane agreed with the judgment of Lord Warrington of Clyffe. Lord 
Blanesburgh stated that he was in ‘entire accord’ with the conclusions of Lord Atkin and 
Lord Thankerton.

Commentary
Lord Atkin uses the language of ‘mutual’ rather than ‘common’ mistake but the type of 
mistake under consideration was a common mistake in that both parties entered into the 
compensation agreements in the belief that Lever Bros were bound to make the payment 
and that Bell and Snelling were entitled to receive it. In the fi rst extracted paragraph from 
his judgment Lord Atkin distinguishes between three diff erent categories of mistake, 
namely (i) a mistake as to the identity of the contracting parties, (ii) a mistake as the exist-
ence of the subject matter of the contract, and (iii) a mistake as to the quality of the subject 
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matter of the contract. While he acknowledges that mistakes in the fi rst two categories 
can suffi  ce to set aside a contract, he recognizes that mistakes in the third category raise 
‘more diffi  cult questions’. It is important to note the examples given by Lord Atkin at pp. 
544–545, earlier in this section, of mistakes as to the quality of the subject matter of the 
contract which would not suffi  ce, in his opinion, to entitle a party to set aside the contract. 
Particularly striking in this respect is his example of the case of the sale of a picture which 
both parties mistakenly believe to be ‘the work of an old master’. In his view the buyer 
in such a case has no remedy in the absence of a misrepresentation or a contractual war-
ranty as to the provenance of the picture (see Leaf v. International Galleries Ltd [1950] 2 
KB 86).

Given the size of the mistake made by Lever Bros, why did the House of Lords conclude 
that the mistake was not a ‘fundamental’ mistake? Th e most convincing answer to this 
question has been provided by Catharine MacMillan in her detailed historical review of 
the case (see C MacMillan, ‘How Temptation Led to Mistake: an Explanation of Bell v. 
Lever Bros. Ltd ’ (2003) 119 LQR 625). MacMillan points out that Lever Brothers’ primary 
claim against Bell and Snelling was based on fraud. However they failed to persuade 
the jury that Bell and Snelling had induced Lever Brothers to enter into the termination 
agreements by fraudulent misrepresentation or by fraudulent concealment of their mis-
conduct in trading in cocoa on their own account while employed by the Niger Company. 
Th us she concludes (at p. 658) that the case was a ‘failed case of fraudulent misrepresenta-
tion and concealment’ and that ‘mistake was pleaded in the alternative and left  largely 
unaddressed during the conduct of the trial’. One consequence of the subsidiary nature 
of the mistake claim was that ‘the evidence’ in relation to mistake ‘was not what it could 
have been’.

MacMillan further points out that the facts of the case do not support many of the 
explanations that have been off ered in defence of the conclusion that the mistake made by 
Lever Brothers was not ‘fundamental’. One justifi cation that has been off ered is that the 
mistake was not suffi  ciently fundamental because it was a mistake that related ‘primarily 
to cost’, in the sense that Lever Brothers wished to terminate the agreements with Bell and 
Snelling without paying them any compensation. But she points out (at p. 657) that this 
explanation does not work because ‘money . . . was not the object of this law suit’. Th e law 
suit was brought ‘upon principle and not for profi t’. Th e principle was the maintenance of 
standards of honesty and integrity in the running of the company. Th e case was decided 
at a time when ownership of a company was beginning to be separated from the control 
of the company. Bell and Snelling were part of a ‘new class of professional managers’ and 
Lever Brothers wished to ensure that they adhered to appropriate standards of conduct 
in the running of the business. Th us the litigation was not about money and any attempt 
to capture the essence of the case in monetary terms is doomed to failure. Secondly, it 
has been suggested that Lever Brothers obtained their object in that they secured the co-
operation of Bell and Snelling in the corporate re-structure upon which Lever Brothers 
were then engaged. But, as MacMillan points out (at p. 657), this is not consistent with the 
facts of the case in that Bell and Snelling were not active in the negotiations that led to 
the amalgamation. So they did not require any inducement to agree to participate in the 
re-structure.

Th is leaves us with two principal explanations of the case. Th e fi rst is that Lever 
Brothers ‘got exactly what they bargained for’, namely ‘the termination of the agree-
ments’. MacMillan rejects this explanation (at p. 658) on the ground that the mistake 
made by Lever Brothers did not merely make the bargain less desirable to Lever Brothers: 
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the bargain would not have been made had Lever Brothers known the true situation. Here 
it must be remembered that Lever Brothers brought the claim on a point of principle and 
so it could not be said in any realistic sense that they had obtained what they bargained 
for. Th e fi nal explanation for the case is ‘that the principle was applied as it was because 
the case marks something of a high water mark for sanctity of contract’. Th us MacMillan 
points out (at p. 658) that the case was decided at the beginning of the Great Depression 
and that depression would last until the outbreak of the Second World War. At this point 
in history the courts did place considerable emphasis on the importance of sanctity of 
contract. But, as she points out, sanctity of contract ‘is more of an explanation for the deci-
sion’ than ‘a justifi cation for its result’.

MacMillan concludes (at p. 658) that ‘an examination of the historical surrounding to the 
facts behind the case of Bell v. Lever Bros reveals that the case is not the stable bedrock necessary 
to support a functioning doctrine of mistake’. By this it would appear that she means that regard 
must be had to the particular facts and circumstances of the case. Th ese facts and circumstances 
include the following: (i) Lever Brothers’ principal claim was based on fraud, misrepresentation 
and concealment and that claim failed; (ii) mistake was pleaded as an aft erthought and had not 
been properly thought through by counsel who ‘found the mistake cases diffi  cult to reconcile 
and apply’; (iii) over the years Bell and Snelling had rendered ‘magnifi cent services’ to the com-
pany and had done an ‘outstanding job’; (iv) the profi t which Bell and Snelling had made when 
trading on their own account was ‘comparatively small’ especially when seen against the sever-
ance payments which they stood to lose; and (v) Lever Brothers had benefi ted considerably from 
their endeavours on behalf of the company. Th ese circumstances combined to paint for their 
Lordships the following picture of Bell and Snelling (at pp. 651–652):

They were presented with two gentlemen who had been absolutely exonerated of fraud. 
These men had rendered exceptional service to the Niger; they were primarily responsible 
for its transformation from a failing concern to fi nancial success. Their only error was to suc-
cumb, briefl y, to temptation. They did not deny that this was a mistake. Their profi ts were 
modest, their conduct did not harm their company in any way, and when they realised their 
error, they made a clean breast of it to Lever Brothers. The conduct of Bell and Snelling was 
not exemplary, but it was not so egregiously awful as to strip them of all compensation. Bell, 
in failing health, would never work again. It appears that in the view of the majority, at the end 
of the day, the breach committed by Bell and Snelling did not justify the termination of their 
employment agreements. When one reads the judgments with this approach in mind, the 
opinions with regard to contractual mistake are understood. The majority found that the mis-
take was not suffi ciently fundamental to vitiate the termination agreements. The problem is 
that while this may be the correct result in the case, it produces unfortunate law with regard 
to contractual mistake and also as to the standards of business conduct.

Perhaps the most appropriate conclusion to be drawn from Bell was summed up by 
MacMillan in the following passage:

the reason that the mistake was not considered suffi ciently fundamental in this case was 
because of the peculiar and exceptional circumstances that gave rise to the termination 
agreements. Hard cases really do make bad law.

Th e circumstances in which a mistake may be held to be ‘fundamental’ were considered 
further by the Court of Appeal in:

They were presented with two gentlemen who had been absolutely exonerated of fraud.
These men had rendered exceptional service to the Niger; they were primarily responsible
for its transformation from a failing concern to fi nancial success. Their only error was to suc-
cumb, briefl y, to temptation. They did not deny that this was a mistake. Their profi ts were
modest, their conduct did not harm their company in any way, and when they realised their
error, they made a clean breast of it to Lever Brothers. The conduct of Bell and Snelling was
not exemplary, but it was not so egregiously awful as to strip them of all compensation. Bell,
in failing health, would never work again. It appears that in the view of the majority, at the end
of the day, the breach committed by Bell and Snelling did not justify the termination of their
employment agreements. When one reads the judgments with this approach in mind, the
opinions with regard to contractual mistake are understood. The majority found that the mis-
take was not suffi ciently fundamental to vitiate the termination agreements. The problem is
that while this may be the correct result in the case, it produces unfortunate law with regard
to contractual mistake and also as to the standards of business conduct.

the reason that the mistake was not considered suffi ciently fundamental in this case was
because of the peculiar and exceptional circumstances that gave rise to the termination
agreements. Hard cases really do make bad law.
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Great Peace Shipping Ltd v. Tsavliris Salvage (International) Ltd
[2002] EWCA Civ 1407, [2003] QB 679, Court of Appeal

The defendant salvors (‘the appellants’) agreed to provide salvage services for a vessel, the 
Cape Providence, which was in serious diffi culty in the South Indian Ocean. The defend-
ants contacted Ocean Routes in order to discover the identity of vessels in the vicinity of 
the stricken vessel. They were told that the Great Peace was proximate to the vessel. The 
defendants contacted the owners of the Great Peace, the claimants, by telephone and an 
oral agreement was made under which the defendants agreed to hire the Great Peace for a 
minimum of fi ve days. During that conversation no mention was made of the position of the 
Great Peace. The defendants believed that the vessels were thirty-fi ve miles apart when in 
fact they were 410 miles apart. The defendants did not attempt immediately to set aside the 
agreement when they discovered the true state of affairs. They did so only when they found 
that another vessel was available to provide the necessary services. The claimants, the own-
ers of the Great Peace, sued for the fi ve-day hire but the defendants refused to pay on two 
grounds: (i) that the agreement was void at common law for fundamental mistake; and (ii) that 
the agreement was voidable in equity. Both defences were rejected by Toulson J and by the 
Court of Appeal. Judgment was entered for the claimants.

Lord Phillips of Worth Matravers [giving the judgment of the court]

50. It is generally accepted that the principles of the law of common mistake expounded by 
Lord Atkin in Bell v. Lever Brothers were based on the common law. . . . The fi rst step is to 
identify the nature of the common law doctrine of mistake that was identifi ed, or established, 
by Bell v. Lever Brothers.

51. Lord Atkin and Lord Thankerton were breaking no new ground in holding void a con-
tract where, unknown to the parties, the subject matter of the contract no longer existed at 
the time that the contract was concluded. The Sale of Goods Act 1893 was a statute which 
set out to codify the common law. Section 6, to which Lord Atkin referred, provided:

‘When there is a contract for the sale of specifi c goods, and the goods without the knowledge of 
the seller have perished at the time when the contract is made, the contract is void.’

52. Judge Chalmers, the draftsman of the Act, commented in the fi rst edition of his book 
on the Act, The Sale of Goods Act 1893 (1894) p. 17: ‘The rule may be based on the ground 
of mutual mistake, or on the ground of impossibility of performance.’

53. He put at the forefront of the authorities that he cited in support Couturier v. Hastie 
(1856) 5 HL Cas 673. That case involved the sale of a cargo of corn which, unknown to 
the parties, no longer existed at the time that the contract was concluded. Other decisions 
where agreements were held not to be binding were Strickland v. Turner (1852) 7 Exch 
208—the sale of an annuity upon the life of a person who, unknown to the parties, had died, 
and Pritchard v. Merchants’ and Tradesman’s Mutual Life Assurance Society (1858) 3 CBNS 
622—an insurance policy renewed in ignorance of the fact that the assured had died . . . 

55. Where that which is expressly identifi ed as the subject of a contract does not exist, 
the contract will necessarily be one which cannot be performed. Such a situation can read-
ily be identifi ed. The position is very different where there is ‘a mistake as to the existence 
of some quality of the subject matter which makes the thing without the quality essentially 
different from the thing as it was believed to be’ (see Bell v. Lever Bros Ltd [1932] AC 161 at 
218). In such a situation it may be possible to perform the letter of the contract. In support of 
the proposition that a contract is void in such circumstances, Lord Atkin cited two authorities, 
in which he said that the principles to be applied were to be found. The fi rst was Kennedy v. 
Panama, New Zealand and Australian Royal Mail Co (1867) LR 2 QB 580 . . . 
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60. The other case to which Lord Atkin referred was Smith v. Hughes (1871) LR 6 QB 597 
[see p. 22, Chapter 2, Section 2].

61. We conclude that the two authorities to which Lord Atkin referred provided an insub-
stantial basis for his formulation of the test of common mistake in relation to the quality of 
the subject matter of a contract. Lord Atkin advanced an alternative basis for his test: the 
implication of a term of the same nature as that which was applied under the doctrine of 
frustration, as it was then understood. In so doing he adopted the analysis of Scrutton LJ in 
the Court of Appeal. It seems to us that this was a more solid jurisprudential basis for the 
test of common mistake that Lord Atkin was proposing. At the time of Bell v. Lever Brothers 
the law of frustration and common mistake had advanced hand in hand on the foundation of 
a common principle. Thereafter frustration proved a more fertile ground for the development 
of this principle than common mistake, and consideration of the development of the law of 
frustration assists with the analysis of the law of common mistake.

[he considered the development of the law of frustration and continued]

73. What do these developments in the law of frustration have to tell us about the law of 
common mistake? First that the theory of the implied term is as unrealistic when considering 
common mistake as when considering frustration. Where a fundamental assumption upon 
which an agreement is founded proves to be mistaken, it is not realistic to ask whether the 
parties impliedly agreed that in those circumstances the contract would not be binding. The 
avoidance of a contract on the ground of common mistake results from a rule of law under 
which, if it transpires that one or both of the parties have agreed to do something which it is 
impossible to perform, no obligation arises out of that agreement.

74. In considering whether performance of the contract is impossible, it is necessary to 
identify what it is that the parties agreed would be performed. This involves looking not only 
at the express terms, but at any implications that may arise out of the surrounding circum-
stances. In some cases it will be possible to identify details of the ‘contractual adventure’ 
which go beyond the terms that are expressly spelt out, in others it will not.

75. Just as the doctrine of frustration only applies if the contract contains no provision that 
covers the situation, the same should be true of common mistake. If, on true construction 
of the contract, a party warrants that the subject matter of the contract exists, or that it will 
be possible to perform the contract, there will be no scope to hold the contract void on the 
ground of common mistake.

76. If one applies the passage from the judgment of Lord Alverstone CJ in Hobson v. 
Pattenden & Co (1903) 19 TLR 186 . . . to a case of common mistake, it suggests that the fol-
lowing elements must be present if common mistake is to avoid a contract: (i) there must be a 
common assumption as to the existence of a state of affairs; (ii) there must be no warranty by 
either party that that state of affairs exists; (iii) the non-existence of the state of affairs must 
not be attributable to the fault of either party; (iv) the non-existence of the state of affairs 
must render performance of the contract impossible; (v) the state of affairs may be the exist-
ence, or a vital attribute, of the consideration to be provided or circumstances which must 
subsist if performance of the contractual adventure is to be possible.

77. The second and third of these elements are well exemplifi ed by the decision of the 
High Court of Australia in McRae v. Commonwealth Disposals Commission (1951) 84 CLR 
377. The Commission invited tenders for the purchase of ‘an oil tanker lying on the Jourmaund 
Reef . . . said to contain oil’. The plaintiff tendered successfully for the purchase, fi tted out a sal-
vage expedition at great expense and proceeded to the reef. No tanker was to be found—it had 
never existed. The plaintiff claimed damages for breach of contract. The Commission argued 
that the contract was void because of a common mistake as to the existence of the tanker.
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the Court of Appeal. It seems to us that this was a more solid jurisprudential basis for the
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78. In the leading judgment Dixon and Fullagar JJ expressed doubt as to the existence 
of a doctrine of common mistake in contract. They considered that whether impossibility 
of performance discharged obligations, be the impossibility existing at the time of the con-
tract or supervening thereafter, depended solely upon the construction of the contract. They 
went on, however, to consider the position if this were not correct. They observed that the 
common assumption that the tanker existed was one that was created by the Commission, 
without any reasonable grounds for believing that it was true. They held at p. 408:

‘ . . . a party cannot rely on mutual mistake where the mistake consists of a belief which is, on the 
one hand, entertained by him without any reasonable ground, and, on the other hand, deliber-
ately induced by him in the mind of the other party.’

79. They held (at p. 410) that, on its proper construction the contract included a promise by 
the Commission that the tanker existed in the position specifi ed. Alternatively, they held that 
if the doctrine of mistake fell to be applied:

‘then the Commission cannot in this case rely on any mistake as avoiding the contract, because 
any mistake was induced by the serious fault of their own servants, who asserted the existence 
of a tanker recklessly and without any reasonable ground.’

80. This seems, if we may say so, an entirely satisfactory conclusion and one that can 
be reconciled with the English doctrine of mistake. That doctrine fi lls a gap in the contract 
where it transpires that it is impossible of performance without the fault of either party and 
the parties have not, expressly or by implication, dealt with their rights and obligations in that 
eventuality. In Associated Japanese Bank (International) Ltd v. Crédit du Nord SA [1989] 1 
WLR 255, 268 Steyn J observed:

‘Logically, before one can turn to the rules as to mistake, whether at common law or in equity, 
one must fi rst determine whether the contract itself, by express or implied condition precedent 
or otherwise, provides who bears the risk of the relevant mistake. It is at this hurdle that many 
pleas of mistake will either fail or prove to have been unnecessary. Only if the contract is silent 
on the point, is there scope for invoking mistake.’

81. In William Sindall plc v. Cambridgeshire CC [1994] 1 WLR 1016 at 1035, Hoffmann LJ 
commented that such allocation of risk can come about by rules of general law applicable to 
contract, such as ‘caveat emptor’ in the law of sale of goods or the rule that a lessor or vendor 
of land does not impliedly warrant that the premises are fi t for any particular purpose, so that 
this risk is allocated by the contract to the lessee or purchaser.

82. Thus, while we do not consider that the doctrine of common mistake can be satisfac-
torily explained by an implied term, an allegation that a contract is void for common mistake 
will often raise important issues of construction. Where it is possible to perform the letter of 
the contract, but it is alleged that there was a common mistake in relation to a fundamental 
assumption which renders performance of the essence of the obligation impossible, it will be 
necessary, by construing the contract in the light of all the material circumstances, to decide 
whether this is indeed the case . . . 

84. Once the court determines that unforeseen circumstances have, indeed, resulted in 
the contract being impossible of performance, it is next necessary to determine whether, on 
true construction of the contract, one or other party has undertaken responsibility for the sub-
sistence of the assumed state of affairs. This is another way of asking whether one or other 
party has undertaken the risk that it may not prove possible to perform the contract, and the 
answer to this question may well be the same as the answer to the question of whether the 
impossibility of performance is attributable to the fault of one or other of the parties.
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85. Circumstances where a contract is void as a result of common mistake are likely to be 
less common than instances of frustration. Supervening events which defeat the contractual 
adventure will frequently not be the responsibility of either party. Where, however, the par-
ties agree that something shall be done which is impossible at the time of making the agree-
ment, it is much more likely that, on true construction of the agreement, one or other will 
have undertaken responsibility for the mistaken state of affairs. This may well explain why 
cases where contracts have been found to be void in consequence of common mistake are 
few and far between.

86. Lord Atkin himself gave no examples of cases where a contract was rendered void 
because of a mistake as to quality which made ‘the thing without the quality essentially dif-
ferent from the thing as it was believed to be’. He gave a number of examples of mistakes 
which did not satisfy this test, which served to demonstrate just how narrow he considered 
the test to be. Indeed this is further demonstrated by the result reached on the facts of Bell 
v. Lever Brothers itself.

87. Two cases where common mistake has been held to avoid the contract under com-
mon law call for special consideration. A case which is by no means easy to reconcile with 
Bell v. Lever Brothers is Scott v. Coulson [1903] 2 Ch 249. A contract for the sale of a life 
policy was entered into in circumstances in which both parties believed that the assured 
was alive. The price was paid and the policy assigned. The contract price was little more 
than the surrender value of the policy. In fact, the assured had died before the contract was 
concluded and the policy thus carried with it entitlement to the full sum assured. The vendors 
succeeded, in proceedings in the Chancery Court, in having the transaction set aside. In the 
Court of Appeal, Vaughan Williams LJ described the position as follows:

‘If we are to take it that it was common ground that, at the date of the contract for the sale of 
this policy, both the parties to the contract supposed the assured to be alive, it is true that both 
parties entered into this contract upon the basis of a common affi rmative belief that the assured 
was alive; but as it turned out that this was a common mistake, the contract was one which can-
not be enforced. This is so at law; and the plaintiffs do not require to have recourse to equity to 
rescind the contract, if the basis which both parties recognised as the basis is not true.’

88. This case is often erroneously treated as being on all fours with Strickland v. Turner—
see for example in Bell v. Lever Brothers Wright J at p. 565, Greer LJ at p. 595, and Lord 
Warrington at pp. 206–7. The two cases were, however, very different. An annuity on the 
life of someone deceased is self-evidently a nullity. The policy in Scott v. Coulson was very 
far from a nullity. The only way that the case can be explained is by postulating that a life 
policy before decease is fundamentally different from a life policy after decease, so that 
the contractual consideration no longer existed, but had been replaced by something quite 
different—ergo the contract could not be performed. Such was the explanation given by Lord 
Thankerton in Bell v. Lever Brothers at p. 236.

89. The other case is the decision of Steyn J in Associated Japanese Bank v. Crédit du 
Nord SA [1989] 1 WLR 257. The plaintiff bank entered into an agreement with a rogue 
under which he purported to sell and lease back four specifi c machines. The defendant 
bank agreed with the plaintiff bank to guarantee the rogue’s payments under the lease-back 
agreement. The machines did not, in fact, exist. The rogue defaulted on his payments and 
the plaintiffs called on the guarantee. The defendants alleged (1) that on true construction 
of the agreement it was subject to an express condition precedent that the four machines 
existed; if this was not correct (2) that the agreement was void at law for common mistake; 
if this was not correct the agreement was voidable in equity on the ground of mistake and 
had been avoided.
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90. The fi rst head of defence succeeded. Steyn J went on, however, to consider the alter-
native defences founded on mistake. After reviewing the authorities on common mistake, he 
reached the following formulation of the law:

‘The fi rst imperative must be that the law ought to uphold rather than destroy apparent contracts. 
Secondly, the common law rules as to a mistake regarding the quality of the subject matter, like 
the common law rules regarding commercial frustration, are designed to cope with the impact 
of unexpected and wholly exceptional circumstances on apparent contracts. Thirdly, such a mis-
take in order to attract legal consequences must substantially be shared by both parties, and 
must relate to facts as they existed at the time the contract was made. Fourthly, and this is the 
point established by Bell v. Lever Brothers Ltd [1932] AC 161, the mistake must render the sub-
ject matter of the contract essentially and radically different from the subject matter which the 
parties believed to exist. While the civilian distinction between the substance and attributes of 
the subject matter of a contract has played a role in the development of our law (and was cited 
in speeches in Bell v. Lever Brothers Ltd ), the principle enunciated in Bell v. Lever Brothers Ltd is 
markedly narrower in scope than the civilian doctrine. It is therefore no longer useful to invoke 
the civilian distinction. The principles enunciated by Lord Atkin and Lord Thankerton represent 
the ratio decidendi of Bell v. Lever Brothers Ltd. Fifthly, there is a requirement which was not 
specifi cally discussed in Bell v. Lever Brothers Ltd. What happens if the party, who is seeking to 
rely on the mistake, had no reasonable grounds for his belief? An extreme example is that of the 
man who makes a contract with minimal knowledge of the facts to which the mistake relates but 
is content that it is a good speculative risk. In my judgment a party cannot be allowed to rely on a 
common mistake where the mistake consists of a belief which is entertained by him without any 
reasonable grounds for such belief: cf McRae v. Commonwealth Disposals Commission (1951) 
84 CLR 377, 408. That is not because principles such as estoppel or negligence require it, but 
simply because policy and good sense dictate that the positive rules regarding common mistake 
should be so qualifi ed.’

91. The detailed analysis that we have carried out leads us to concur in this summary, 
subject to the proviso that the result in McRae’s case can, we believe, be explained on the 
basis of construction, as demonstrated above. In agreeing with the analysis of Steyn J, we 
recognise that it is at odds with comments that Lord Denning made on more than one occa-
sion about Bell v. Lever Brothers Ltd to the effect that ‘a common mistake, even on a most 
fundamental matter, does not make a contract void at law’. As to this Steyn J said at p. 267:

‘With the profoundest respect to the former Master of the Rolls I am constrained to say that in 
my view his interpretation of Bell v. Lever Brothers Ltd does not do justice to the speeches of 
the majority.’

92. We share both the respect and the conclusion . . . 
93. Steyn J held that the test of common mistake was satisfi ed. He held at p. 269:

‘For both parties the guarantee of obligations under a lease with non-existent machines was 
essentially different from a guarantee of a lease with four machines which both parties at the 
time of the contract believed to exist. The guarantee is an accessory contract. The non-existence 
of the subject matter of the principal contract is therefore of fundamental importance. Indeed 
the analogy of the classic res extincta cases, so much discussed in the authorities, is fairly close. 
In my judgment the stringent test of common law mistake is satisfi ed: the guarantee is void ab 
initio.’

94. Our conclusions have marched in parallel with those of Toulson J. We admire the 
clarity with which he has set out his conclusions, which emphasise the importance of a 
careful analysis of the contract and of the rights and obligations created by it as an essential 
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precursor to consideration of the effect of an alleged mistake. We agree with him that, on the 
facts of the present case, the issue in relation to common mistake turns on the question of 
whether the mistake as to the distance apart of the two vessels had the effect that the serv-
ices that the ‘Great Peace’ was in a position to provide were something essentially different 
from that to which the parties had agreed . . . 

The result in this case

162. We revert to the question that we left unanswered at paragraph 94. It was unques-
tionably a common assumption of both parties when the contract was concluded that the 
two vessels were in suffi ciently close proximity to enable the ‘Great Peace’ to carry out the 
service that she was engaged to perform. Was the distance between the two vessels so 
great as to confound that assumption and to render the contractual adventure impossible of 
performance? If so, the appellants would have an arguable case that the contract was void 
under the principle in Bell v. Lever Brothers Ltd.

163. Toulson J addressed this issue in the following paragraph:

‘Was the “Great Peace” so far away from the “Cape Providence” at the time of the contract 
as to defeat the contractual purpose—or in other words to turn it into something essentially 
different from that for which the parties bargained? This is a question of fact and degree, but in 
my view the answer is no. If it had been thought really necessary, the “Cape Providence” could 
have altered course so that both vessels were heading toward each other. At a closing speed of 
19 knots, it would have taken them about 22 hours to meet. A telling point is the reaction of the 
defendants on learning the true positions of the vessels. They did not want to cancel the agree-
ment until they knew if they could fi nd a nearer vessel to assist. Evidently the defendants did not 
regard the contract as devoid of purpose, or they would have cancelled at once.’

164. Mr Reeder [counsel for the appellants] has attacked this paragraph on a number of 
grounds. He has submitted that the suggestion that the ‘Cape Providence’ should have turned 
and steamed towards the ‘Great Peace’ is unreal. We agree. The appellants were sending a tug 
from Singapore in an attempt to salve the ‘Cape Providence’. The ‘Great Peace’ was engaged 
by the appellants to act as a stand-by vessel to save human life, should this prove neces-
sary, as an ancillary aspect of the salvage service. The suggestion that the ‘Cape Providence’ 
should have turned and steamed away from the salvage tug which was on its way towards her 
in order to reduce the interval before the ‘Great Peace’ was in attendance is unrealistic.

165. Next Mr Reeder submitted that it was not legitimate for the Judge to have regard to 
the fact that the appellants did not want to cancel the agreement with the ‘Great Peace’ until 
they knew whether they could get a nearer vessel to assist. We do not agree. This reaction 
was a telling indication that the fact that the vessels were considerably further apart than the 
appellants had believed did not mean that the services that the ‘Great Peace’ was in a posi-
tion to provide were essentially different from those which the parties had envisaged when 
the contract was concluded. The ‘Great Peace’ would arrive in time to provide several days 
of escort service. The appellants would have wished the contract to be performed but for the 
adventitious arrival on the scene of a vessel prepared to perform the same services. The fact 
that the vessels were further apart than both parties had appreciated did not mean that it was 
impossible to perform the contractual adventure.

166. The parties entered into a binding contract for the hire of the ‘Great Peace’. That 
contract gave the appellants an express right to cancel the contract subject to the obligation 
to pay the ‘cancellation fee’ of 5 days hire. When they engaged the ‘Nordfarer’ they cancelled 
the ‘Great Peace’. They became liable in consequence to pay the cancellation fee. There is 
no injustice in this result.

167. For the reasons that we have given, we would dismiss this appeal.
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different from that for which the parties bargained? This is a question of fact and degree, but in
my view the answer is no. If it had been thought really necessary, the “Cape Providence” could
have altered course so that both vessels were heading toward each other. At a closing speed of
19 knots, it would have taken them about 22 hours to meet. A telling point is the reaction of the
defendants on learning the true positions of the vessels. They did not want to cancel the agree-
ment until they knew if they could fi nd a nearer vessel to assist. Evidently the defendants did not
regard the contract as devoid of purpose, or they would have cancelled at once.’

164. Mr Reeder [counsel for the appellants] has attacked this paragraph on a number of
grounds. He has submitted that the suggestion that the ‘Cape Providence’ should have turned
and steamed towards the ‘Great Peace’ is unreal. We agree. The appellants were sending a tug
from Singapore in an attempt to salve the ‘Cape Providence’. The ‘Great Peace’ was engaged
by the appellants to act as a stand-by vessel to save human life, should this prove neces-
sary, as an ancillary aspect of the salvage service. The suggestion that the ‘Cape Providence’
should have turned and steamed away from the salvage tug which was on its way towards her
in order to reduce the interval before the ‘Great Peace’ was in attendance is unrealistic.

165. Next Mr Reeder submitted that it was not legitimate for the Judge to have regard to
the fact that the appellants did not want to cancel the agreement with the ‘Great Peace’ until
they knew whether they could get a nearer vessel to assist. We do not agree. This reaction
was a telling indication that the fact that the vessels were considerably further apart than the
appellants had believed did not mean that the services that the ‘Great Peace’ was in a posi-
tion to provide were essentially different from those which the parties had envisaged when
the contract was concluded. The ‘Great Peace’ would arrive in time to provide several days
of escort service. The appellants would have wished the contract to be performed but for the
adventitious arrival on the scene of a vessel prepared to perform the same services. The fact
that the vessels were further apart than both parties had appreciated did not mean that it was
impossible to perform the contractual adventure.

166. The parties entered into a binding contract for the hire of the ‘Great Peace’. That
contract gave the appellants an express right to cancel the contract subject to the obligation
to pay the ‘cancellation fee’ of 5 days hire. When they engaged the ‘Nordfarer’ they cancelled
the ‘Great Peace’. They became liable in consequence to pay the cancellation fee. There is
no injustice in this result.

167. For the reasons that we have given, we would dismiss this appeal.
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Commentary
A number of important issues arise out of this passage. Th e fi rst is the narrowness of the 
doctrine of mistake identifi ed by the Court of Appeal. Examples of contracts held void in 
consequence of common mistake are likely to remain ‘few and far between’ ([85]). But the 
judgment does contain a discussion of a number of cases in which contracts were held to 
be void for mistake, including Couturier v. Hastie (1856) 5 HL Cas 673 ([53], although it is 
not entirely clear that it is properly analysed as a mistake case), McRae v. Commonwealth 
Disposals Commission (1951) 84 CLR 377 ([77] and p. 556, later in this section), Scott v. 
Coulson [1903] 2 Ch 249 (although doubts are expressed about the correctness of the case at 
[87] and [88]), and Associated Japanese Bank v. Crédit du Nord SA [1989] 1 WLR 257 ([89]–
[93]). What common elements, if any, can be identifi ed in these cases? Th e key factors, in the 
view of the Court of Appeal, are identifi ed at [76] of their judgment. One diffi  culty with this 
paragraph, apart from the multiplicity of factors identifi ed, is that it is not altogether easy 
to ascertain the relationship between the diff erent factors. Th is is confi rmed by the analysis 
at [77]–[83] which, with respect, is not always easy to follow. Matters become clearer at [84] 
where a two-stage approach is advocated. At the fi rst stage, the court must decide whether 
or not ‘the contract has become impossible of performance’ as a result of the ‘unforeseen 
circumstances’ and then, secondly, the court must decide whether ‘on the true construction 
of the contract, one or other party has undertaken responsibility for the subsistence of the 
assumed state of aff airs.’

Th e requirement that the contract must be ‘impossible of performance’ is likely to make 
it very diffi  cult to set aside a contract on the ground of a mistake as to quality (see [86]). But 
impossibility does seem to lie at the core of mistake cases. A simple example is provided by 
the case of Sheikh Brothers Ltd v. Ochsner [1957] AC 136. Th e appellants gave to the respond-
ents a licence to cut sisal growing on land which had been leased to the appellants. Th e 
respondents undertook to manufacture and deliver to the appellants ‘sisal fi bre in average 
minimum quantities of fi ft y tons per month’. Lord Cohen stated (at p. 146) that ‘the licence 
agreement provided for something of the nature of a joint adventure and was entered into on 
the basis that the sisal area was capable of producing sisal over the period of the agreement 
at the average rate of 50 tons per month’. Th is basis proved to be unfounded. Th e appellants 
submitted that this mistake did not go to the foundation of the contract. Th e Privy Council 
disagreed. Lord Cohen stated (at p. 147) that:

their Lordships think that it was the very basis of the contract that the sisal area should be 
capable of producing an average of 50 tons a month throughout the term of the licence. It 
follows that the mistake was as to a matter of fact essential to the agreement.

Th e more diffi  cult question is whether or not impossibility should be an indispensable 
element in a mistake case. Th e cases do not, as yet, speak with one voice. Authority can be 
found to support the proposition that the common mistake must render performance of 
the contract impossible (see Brennan v. Bolt Burden (a fi rm) [2004] EWCA Civ 1017, [2005] 
QB 303). On the other hand, the analogy with frustration suggests that the doctrine should 
not be so confi ned and that it should extend to cases where performance in the circum-
stances would be something radically diff erent from what the parties had in contemplation 
at the time of entry into the contract (support for the latter extension can be gleaned from 
Champion Investments Ltd v. Ahmed [2004] All ER (D) 28 (Aug) at [32]). Th e merit of the 
latter view is that it will assist in the assimilation of the principles of common mistake and 
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frustration and, at the same time, keep the doctrine within narrow confi nes and so avoid 
creating unnecessary uncertainty.

Th e second point to note is the emphasis placed by the Court of Appeal upon the impor-
tance of the construction of the contract. Th is approach is particularly noticeable in rela-
tion to the analysis of McRae v. Commonwealth Disposals Commission (1951) 84 CLR 377 
at [79]–[80] and of Associated Japanese Bank v. Crédit du Nord SA [1989] 1 WLR 257 at [80] 
and [89]. Th e approval of the result in McRae is also signifi cant. McRae has always been a 
problematic case as far as English law is concerned. While most commentators are of the 
view that McRae was correctly decided on its own facts, the problem lies in reconciling it 
with section 6 of the Sale of Goods Act 1979 which states that a contract for the sale of spe-
cifi c goods is void where, prior to the conclusion of the contract, the goods have perished 
without the knowledge of the parties. Of course, it is possible to reconcile McRae with sec-
tion 6 on the basis that the tanker never existed and therefore could not ‘perish’. While this 
explanation may be a satisfactory one in technical terms, it is not satisfactory in policy terms 
because it is does not explain why the law should distinguish between cases where the goods 
once existed but have perished (which are caught by section 6 and declared to be void) and 
cases in which the goods never existed (which may be valid under McRae). Th e preferable 
approach is to examine the terms of the contract in all cases in order to ascertain whether or 
not the rule contained in section 6 has been displaced by the terms of the contract. On this 
view section 6 is not a mandatory rule of law. It is a default rule and the parties can contract 
out of it by the simple device of making a promise to the eff ect that the subject matter of the 
contract exists. Th is is the explanation given of McRae at [79] where it is stated that ‘on its 
proper construction the contract included a promise by the Commission that the tanker 
existed in the position specifi ed’.

Equally, this exercise in construction may produce the result that no such promise was 
made. Such was the case in Couturier v. Hastie (1856) 5 HLC 673 (discussed at [53]). Th e par-
ties entered into a contract for the sale of a cargo of corn on what were in eff ect c.i.f. terms. At 
the time the contract was concluded the corn was believed to be in transit from Salonica to 
the United Kingdom. But, before the contract was made, and unknown to both parties, the 
corn had deteriorated to such an extent that the master of the ship sold it. Th e seller argued 
that the buyer remained liable for the price of the corn because he had bought an ‘interest 
in the adventure’ or such rights as the seller had under the shipping documents. Th e House 
of Lords rejected the seller’s argument, holding that the subject matter of the contract was 
not the rights of the sellers under the shipping documents but the corn and that, since the 
corn did not exist, there was a total failure of consideration and the buyer was not liable 
to pay the price. Th e case has subsequently been rationalized as an example of a common 
mistake as to the existence of the subject matter of the contract, although the word ‘mistake’ 
was nowhere mentioned in the judgment of the House of Lords. Indeed, Lord Chancellor 
Cranworth stated (at p. 681) that ‘the whole question turns upon the construction of the 
contract which was entered into between the parties’. He continued: ‘the contract plainly 
imports that there was something which was to be sold at the time of the contract, and 
something to be purchased’. On the facts there was nothing to be sold and accordingly there 
could be no liability to pay the price. It is therefore necessary to ascertain the obligations 
which have been assumed by the parties under the contract before deciding whether or not 
the contract can be set aside on the ground of mistake.

Th e fi nal point of signifi cance relates to the analogy drawn by the Court of Appeal between 
cases of common mistake and cases of frustration. At [62]–[72] of their judgment (a passage 
which has been omitted from the extract), the Court of Appeal discuss a number of leading 



16 mistake | 557

frustration cases which will be discussed in more detail in Chapter 21, namely Taylor v. 
Caldwell (1863) 3 B & S 826 (p. 702, Chapter 21, Section 1), Krell v. Henry [1903] 2 KB 740 (p. 
724, Chapter 21, Section 5(c)) and National Carriers Ltd v. Panalpina (Northern) Ltd [1981] 
AC 675 (p. 744, Chapter 21, Section 7). What lessons do we learn from the analogy? Th e fi rst 
lesson is that the implied term technique originally used in frustration cases such as Taylor 
v. Caldwell is ‘unrealistic’ (p. 705, Chapter 21, Section 1) and so should not be adopted in the 
context of common mistake (see [73]). Th e second point is that the doctrines of common 
mistake and frustration do share important common elements (see [74], [82], and [85]). Th e 
closeness of the relationship between the two doctrines can be demonstrated by the ‘coro-
nation cases’. Th e leading case, Krell v. Henry [1903] 2 KB 740, is a frustration case and it 
is discussed in more detail in Chapter 21 (p. 724, Chapter 21, Section 5(c)). Th e coronation 
procession of King Edward VII was cancelled because of the King’s illness. Many rooms 
along the procession route had been hired for the purpose of viewing the coronation. In 
most of the cases (such as Krell v. Henry) the contracts were concluded before the coronation 
was cancelled but there is one case, Griffi  th v. Brymer (1903) 19 TLR 434, where the contract 
was entered into shortly aft er the decision to cancel the coronation had been made but both 
parties were unaware of the fact of the cancellation. Th e issue in these cases is the same, 
whether they are cases of frustration or mistake. Th e issue in both relates to the impact of an 
unforeseen event on the obligations contained in the contract. Th e diff erence between com-
mon mistake and frustration is simply one of timing. In the case of mistake the unforeseen 
event has, unknown to both parties, already occurred at the moment of entry into the con-
tract, whereas in the case of frustration the event occurs aft er the formation of the contract. 
Th e common element is therefore that both doctrines are concerned with the allocation of 
risk of unforeseen events. Th is being the case, the courts in mistake cases should be able to 
draw on frustration cases and vice versa. But the diff erence in timing does require that care 
be exercised when drawing the analogy. As the Court of Appeal acknowledged in Great 
Peace ([85]), ‘circumstances where a contract is void as a result of common mistake are likely 
to be less common than instances of frustration’. Th e reason for this is that the parties can, 
with greater diligence, fi nd out the true position at the moment of entry into the contract, 
whereas they cannot discover what will happen in the future. Th is being the case, the law 
ought to be slower to relieve a party from the consequences of his failure to discover the true 
state of aff airs at the moment of entry into the contract than from the consequences of his 
failure to predict the future course of events. But the diff erence is one of degree, not kind.

5. mistake in equity
Th e authority of Bell v. Lever Bros Ltd was challenged by the decision of the Court of Appeal 
in Solle v. Butcher [1950] 1 KB 671. It was obviously not open to the Court of Appeal in Solle 
to refuse to follow Bell, given that Bell is a decision of the House of Lords. Th e technique 
used in Solle was to distinguish Bell on the ground that it was an authority on the doctrine 
of mistake at common law and that it did not determine the scope of the doctrine of mistake 
in equity. According to the Court of Appeal in Solle, the doctrine of mistake in equity dif-
fered from the doctrine of mistake at common law in three respects. First the scope of the 
doctrine was wider. While the courts in equity also asked whether or not the mistake was 
‘fundamental’, the defi nition of ‘fundamental’ in equity was more liberal and so encom-
passed a broader range of mistakes. Secondly, the eff ect of the mistake was diff erent in that 
mistake in equity rendered a contract voidable, whereas mistake at law renders a contract 
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void. Th irdly, and fi nally, the courts in equity had greater remedial fl exibility when setting 
aside a contract, in that they could set the contract aside ‘on terms’; that is to say they could, 
within limits, adjust the rights and responsibilities of the parties.

Solle was decided back in 1949 and it was relied upon by the Court of Appeal and fi rst 
instance judges in a handful of cases prior to the decision of the Court of Appeal in Great 
Peace. During this period the courts were aware of the uneasy relationship between Solle 
and Bell. Th e relationship between the two cases was rationalized by Steyn J in Associated 
Japanese Bank v. Crédit du Nord SA [1989] 1 WLR 257, 268 in the following terms:

a narrow doctrine of common law mistake (as enunciated in Bell v. Lever Bros Ltd), supple-
mented by the more fl exible doctrine of mistake in equity (as developed in Solle v. Butcher 
and later cases), seems to me to be an entirely sensible and satisfactory state of the law.

On this view the role of equitable mistake was a ‘supplementary’ one and Steyn J explained 
the relationship between common law and equitable mistake in sequential terms:

Where common law mistake has been pleaded, the court must fi rst consider this plea. If the 
contract is held to be void, no question of mistake in equity arises. But, if the contract is held 
to be valid, a plea of mistake in equity may still have to be considered.

Th e Court of Appeal in Great Peace took a much more robust line and held that Solle was 
inconsistent with Bell and should be disapproved. It is obviously an unusual step for a Court 
of Appeal to disapprove one of its own decisions, especially a decision that was regarded as 
good authority for over fi ft y years. It is therefore important to examine Solle itself before 
going on to consider the reasons given by the Court of Appeal for disapproving Solle and the 
cases decided in reliance upon it.

Solle v. Butcher
[1950] 1 KB 671, Court of Appeal

Solle and Butcher were partners in an estate agency. In 1947 Butcher took a lease of Maywood 
House, a building which contained fi ve fl ats. Maywood House had been damaged by a land 
mine and Butcher took the lease with the intention of repairing the damage. In 1939 Flat 1 had 
been let for £140 per year. Solle and Butcher discussed what rent could be charged after the 
repairs were done. Solle told Butcher that he could charge £250 per year for Flat 1 because 
the rent was not restricted to the £140 charged in 1939 under the Rent Restriction Acts. 
Butcher relied on Solle’s statement and did not attempt to calculate the additions, permitted 
under the Rent Restriction Acts by virtue of the repairs, to the £140 charged in 1939, on the 
assumption that it was the maximum rent. The additions would have brought the maximum 
rent to about £250. On 29 September 1947 Butcher let Flat 1 to Solle for £250 per year. Once 
the lease was executed no notice of intention to increase the rent could be given under the 
Rent Restriction Acts.

Solle sued Butcher claiming that the maximum rent was £140. Butcher claimed rescission 
of the lease on the ground of: (i) common mistake of fact; (ii) innocent material misrepresenta-
tion; and (iii) estoppel. The trial judge held that Flat 1 retained its identity notwithstanding the 
repairs and that the maximum rent was therefore £140 per year. He also held that there was 
no mistake of fact, though possibly one of law as both parties believed the Rent Restriction 

a narrow doctrine of common law mistake (as enunciated in Bell v.l Lever Bros Ltd ), supple-
mented by the more fl exible doctrine of mistake in equity (as developed in Solle v.e Butcher
and later cases), seems to me to be an entirely sensible and satisfactory state of the law.

Where common law mistake has been pleaded, the court must fi rst consider this plea. If the
contract is held to be void, no question of mistake in equity arises. But, if the contract is held
to be valid, a plea of mistake in equity may still have to be considered.

Solle and Butcher were partners in an estate agency. In 1947 Butcher took a lease of Maywood
House, a building which contained fi ve fl ats. Maywood House had been damaged by a land
mine and Butcher took the lease with the intention of repairing the damage. In 1939 Flat 1 had
been let for £140 per year. Solle and Butcher discussed what rent could be charged after the
repairs were done. Solle told Butcher that he could charge £250 per year for Flat 1 because
the rent was not restricted to the £140 charged in 1939 under the Rent Restriction Acts.
Butcher relied on Solle’s statement and did not attempt to calculate the additions, permitted
under the Rent Restriction Acts by virtue of the repairs, to the £140 charged in 1939, on the
assumption that it was the maximum rent. The additions would have brought the maximum
rent to about £250. On 29 September 1947 Butcher let Flat 1 to Solle for £250 per year. Once
the lease was executed no notice of intention to increase the rent could be given under the
Rent Restriction Acts.

Solle sued Butcher claiming that the maximum rent was £140. Butcher claimed rescission
of the lease on the ground of: (i) common mistake of fact; (ii) innocent material misrepresenta-
tion; and (iii) estoppel. The trial judge held that Flat 1 retained its identity notwithstanding the
repairs and that the maximum rent was therefore £140 per year. He also held that there was
no mistake of fact, though possibly one of law as both parties believed the Rent Restriction



16 mistake | 559

Acts did not apply. On appeal the Court of Appeal held, Jenkins LJ dissenting, that the lease 
should be set aside on terms.

Denning LJ

It is quite plain that the parties were under a mistake. They thought that the fl at was not 
tied down to a controlled rent, whereas in fact it was. In order to see whether the lease can 
be avoided for this mistake it is necessary to remember that mistake is of two kinds: fi rst, 
mistake which renders the contract void, that is, a nullity from the beginning, which is the 
kind of mistake which was dealt with by the courts of common law; and, secondly, mistake 
which renders the contract not void, but voidable, that is, liable to be set aside on such terms 
as the court thinks fi t, which is the kind of mistake which was dealt with by the courts of 
equity. Much of the diffi culty which has attended this subject has arisen because, before 
the fusion of law and equity, the courts of common law, in order to do justice in the case in 
hand, extended this doctrine of mistake beyond its proper limits and held contracts to be 
void which were really only voidable, a process which was capable of being attended with 
much injustice to third persons who had bought goods or otherwise committed themselves 
on the faith that there was a contract. In the well-known case of Cundy v. Lindsay (1876–8) 
1 QBD 348; 3 App Cas 459, Cundy suffered such an injustice. He bought the handkerchiefs 
from the rogue, Blenkarn, before the Judicature Acts came into operation. Since the fusion 
of law and equity, there is no reason to continue this process, and it will be found that only 
those contracts are now held void in which the mistake was such as to prevent the formation 
of any contract at all.

Let me fi rst consider mistakes which render a contract a nullity. All previous decisions on 
this subject must now be read in the light of Bell v. Lever Bros Ltd [1932] AC 161, 222, 224, 
225–7, 236. The correct interpretation of that case, to my mind, is that, once a contract has 
been made, that is to say, once the parties, whatever their inmost states of mind, have to all 
outward appearances agreed with suffi cient certainty in the same terms on the same subject 
matter, then the contract is good unless and until it is set aside for failure of some condition 
on which the existence of the contract depends, or for fraud, or on some equitable ground. 
Neither party can rely on his own mistake to say it was a nullity from the beginning, no matter 
that it was a mistake which to his mind was fundamental, and no matter that the other party 
knew that he was under a mistake. A fortiori, if the other party did not know of the mistake, 
but shared it . . . 

Applying these principles, it is clear that here there was a contract. The parties agreed in 
the same terms on the same subject matter. It is true that the landlord was under a mistake 
which was to him fundamental: he would not for one moment have considered letting the 
fl at for seven years if it meant that he could only charge 140l. a year for it. He made the fun-
damental mistake of believing that the rent he could charge was not tied down to a controlled 
rent; but, whether it was his own mistake or a mistake common to both him and the tenant, 
it is not a ground for saying that the lease was from the beginning a nullity . . . 

Let me next consider mistakes which render a contract voidable, that is, liable to be set 
aside on some equitable ground. Whilst presupposing that a contract was good at law, or at 
any rate not void, the court of equity would often relieve a party from the consequences of his 
own mistake, so long as it could do so without injustice to third parties. The court, it was said, 
had power to set aside the contract whenever it was of opinion that it was unconscientious 
for the other party to avail himself of the legal advantage which he had obtained: Torrance v. 
Bolton (1872) LR 8 Ch 118, 124 per James LJ.

The court had, of course, to defi ne what it considered to be unconscientious, but in this 
respect equity has shown a progressive development. It is now clear that a contract will be 
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set aside if the mistake of the one party has been induced by a material misrepresentation 
of the other, even though it was not fraudulent or fundamental; or if one party, knowing that 
the other is mistaken about the terms of an offer, or the identity of the person by whom it is 
made, lets him remain under his delusion and concludes a contract on the mistaken terms 
instead of pointing out the mistake . . . 

A contract is also liable in equity to be set aside if the parties were under a common misap-
prehension either as to facts or as to their relative and respective rights, provided that the 
misapprehension was fundamental and that the party seeking to set it aside was not himself 
at fault . . . 

The principle so established by Cooper v. Phibbs (1867) LR 2 HL 149 has been repeatedly 
acted on: . . . 

Applying that principle to this case, the facts are that the plaintiff, the tenant, was a surveyor 
who was employed by the defendant, the landlord, not only to arrange fi nance for the purchase 
of the building and to negotiate with the rating authorities as to the new rateable values, but also 
to let the fl ats. He was the agent for letting, and he clearly formed the view that the building was 
not controlled. He told the valuation offi cer so. He advised the defendant what were the rents 
which could be charged. He read to the defendant an opinion of counsel relating to the matter, 
and told him that in his opinion he could charge 250l. and that there was no previous control. 
He said that the fl ats came outside the Act and that the defendant was ‘clear’. The defendant 
relied on what the plaintiff told him, and authorized the plaintiff to let at the rentals which he had 
suggested. The plaintiff not only let the four other fl ats to other people for a long period of years 
at the new rentals, but also took one himself for seven years at 250l. a year. Now he turns round 
and says, quite unashamedly, that he wants to take advantage of the mistake to get the fl at at 
140l. a year for seven years instead of the 250l. a year, which is not only the rent he agreed to 
pay but also the fair and economic rent; and it is also the rent permitted by the Acts on compli-
ance with the necessary formalities. If the rules of equity have become so rigid that they cannot 
remedy such an injustice, it is time we had a new equity, to make good the omissions of the old. 
But, in my view, the established rules are amply suffi cient for this case . . . 

There was clearly a common mistake, or, as I would prefer to describe it, a common mis-
apprehension, which was fundamental and in no way due to any fault of the defendant; and 
Cooper v. Phibbs LR 2 HL 149 affords ample authority for saying that, by reason of the com-
mon misapprehension, this lease can be set aside on such terms as the court thinks fi t.

The fact that the lease has been executed is no bar to this relief. No distinction can, in 
this respect, be taken between rescission for innocent misrepresentation and rescission for 
common misapprehension, for many of the common misapprehensions are due to innocent 
misrepresentation; and Cooper v. Phibbs shows that rescission is available even after an 
agreement of tenancy has been executed and partly performed.

In the ordinary way, of course, rescission is only granted when the parties can be restored 
to substantially the same position as that in which they were before the contract was made; 
but, as Lord Blackburn said in Erlanger v. New Sombrero Phosphate Co (1878) 3 App Cas 
1218, 1278–9. ‘The practice has always been for a court of equity to give this relief whenever, 
by the exercise of its powers, it can do what is practically just, though it cannot restore the 
parties precisely to the state they were in before the contract.’ That indeed was what was 
done in Cooper v. Phibbs LR 2 HL 149. Terms were imposed so as to do what was practically 
just. What terms then, should be imposed here?

I think that this court should . . . impose terms which will enable the tenant to choose either 
to stay on at the proper rent or to go out.

Bucknill LJ held that the lease should be set aside on the ground that there was a common 
mistake of fact as the repairs made such a substantial alteration to the building as to make it 
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a different fl at. Jenkins LJ, dissenting, held that there was no common mistake of fact but a 
common mistake of law as both parties believed that the Rent Restriction Acts did not have 
the effect of making £140 the maximum rent.

Commentary
Th e judgment of Denning LJ in Solle demonstrates all three features of mistake in equity 
which distinguish it from its common law counterpart: (i) the nature of the mistake which 
entitles the court to intervene is described in more liberal terms; (ii) the mistake rendered 
the contract voidable rather than void; and (iii) the lease was set aside on terms.

Solle was followed in a number of decisions in the latter part of the twentieth century. 
It perhaps suffi  ces to cite one of these cases, namely the decision of the Court of Appeal 
in Magee v. Pennine Insurance Co Ltd [1969] 2 QB 507. In 1961 Th omas Magee, who was 
then aged 58 and could not drive, bought a car. Th e seller completed an insurance pro-
posal form which Th omas Magee signed. Th e form stated that Th omas Magee held a pro-
visional licence and that he and his elder son John Magee, then aged 35 and the holder 
of an annual licence, would drive the car in addition to his younger son. By signing the 
proposal Th omas Magee declared that these details were true. In fact, Th omas Magee held 
no licence and wanted the car for his younger son John J Magee, then aged 18, to drive. 
Pennine Insurance Co Ltd issued a policy of insurance to Th omas Magee on the basis of 
the proposal. Th e policy was renewed each year. On 25 April 1965 John J Magee wrecked 
the car. Th omas Magee claimed £600 under the policy. On 12 May 1965 Pennine off ered 
to settle his claim for £385. Th omas Magee accepted the off er. Pennine later discovered 
that the details in the proposal were incorrect and refused to pay. Th omas Magee brought 
an action claiming £385 under the policy or the compromise agreement contained in the 
off er of 12 May 1965. Pennine argued that it was entitled to repudiate its liability under the 
policy and the agreement. Th e judge held that Pennine was entitled to repudiate the policy 
because of the incorrect details in the proposal. However the judge held that Pennine was 
liable to Th omas Magee for £385 under the agreement. On appeal a majority of the Court 
of Appeal (Winn LJ dissenting) held that in entering into the agreement both parties were 
under the common fundamental mistake that Th omas Magee had a valid claim under the 
policy and that Pennine were entitled to have the agreement set aside. Th is case raises, in 
a stark form, the problem of the relationship between the doctrine of mistake in equity 
and Bell because the mistake that was made in Magee was the same as that made in Bell. 
In both cases a payment was made in the belief that there was a contractual obligation to 
make a payment and a contractual entitlement to receive the payment, when in fact there 
was no such obligation to pay because of an entitlement in the payor to set aside the con-
tract which created the payment obligation.

Th e tension between Bell and Solle was resolved in Great Peace when the Court of Appeal 
concluded that Solle should be disapproved on the ground that it was inconsistent with the 
decision of the House of Lords in Bell v. Lever Bros. Th e Court of Appeal’s analysis of equit-
able mistake was divided into three parts. Th e fi rst part consisted of an analysis of common 
mistake in equity prior to Bell. Th e focus of attention in this part of the judgment was upon 
the decision of the House of Lords in Cooper v. Phibbs (1867) LR 2 HL 149. Th e second part 
was an analysis of the eff ect of Bell on mistake in equity, while the third part consisted of a 
discussion of the eff ect of Solle v. Butcher. Th e extract that follows consists of the conclusion 
of the Court of Appeal in relation to the eff ect of Bell on mistake in equity ([118]) and the 
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fi nal sections of the judgment in which the Court of Appeal set outs its conclusions in rela-
tion to the line of authority represented by Solle v. Butcher ([153]–[161]).

118. These passages demonstrate that the House of Lords in Bell v. Lever Brothers consid-
ered that the intervention of equity, as demonstrated in Cooper v. Phibbs, took place in cir-
cumstances where the common law would have ruled the contract void for mistake. We do 
not fi nd it conceivable that the House of Lords overlooked an equitable right in Lever Brothers 
to rescind the agreement, notwithstanding that the agreement was not void for mistake at 
common law. The jurisprudence established no such right. Lord Atkin’s test for common mis-
take that avoided a contract, while narrow, broadly refl ected the circumstances where equity 
had intervened to excuse performance of a contract assumed to be binding in law . . . 

153. A number of cases, albeit a small number, in the course of the last 50 years have 
purported to follow Solle v. Butcher, yet none of them defi nes the test of mistake that gives 
rise to the equitable jurisdiction to rescind in a manner that distinguishes this from the test 
of a mistake that renders a contract void in law, as identifi ed in Bell v. Lever Brothers. This is, 
perhaps, not surprising, for Lord Denning, the author of the test in Solle v. Butcher, set Bell 
v. Lever Brothers at nought. It is possible to reconcile Solle v. Butcher and Magee v. Pennine 
Insurance with Bell v. Lever Brothers only by postulating that there are two categories of 
mistake, one that renders a contract void at law and one that renders it voidable in equity. 
Although later cases have proceeded on this basis, it is not possible to identify that proposi-
tion in the judgment of any of the three Lords Justices, Denning, Bucknill or Fenton Atkinson, 
who participated in the majority decisions in the former two cases. Nor, over 50 years, has 
it proved possible to defi ne satisfactorily two different qualities of mistake, one operating in 
law and one in equity.

154. In Solle v. Butcher Denning LJ identifi ed the requirement of a common misapprehen-
sion that was ‘fundamental’, and that adjective has been used to describe the mistake in 
those cases which have followed Solle v. Butcher. We do not fi nd it possible to distinguish, 
by a process of defi nition, a mistake which is ‘fundamental’ from Lord Atkin’s mistake as to 
quality which ‘makes the thing contracted for essentially different from the thing that it was 
believed to be’.

155. A common factor in Solle v. Butcher and the cases which have followed it can be 
identifi ed. The effect of the mistake has been to make the contract a particularly bad bargain 
for one of the parties. Is there a principle of equity which justifi es the court in rescinding a 
contract where a common mistake has produced this result?

‘Equity is . . . a body of rules or principles which form an appendage to the general rules of law, 
or a gloss upon them. In origin at least, it represents the attempt of the English legal system to 
meet a problem which confronts all legal systems reaching a certain stage of development. In 
order to ensure the smooth running of society it is necessary to formulate general rules which 
work well enough in the majority of cases. Sooner or later, however, cases arise in which, in 
some unforeseen set of facts, the general rules produce substantial unfairness . . . ’ (Snell’s 
Equity (30th edn, 2000) p. 4, para 1–03).

156. Thus the premise of equity’s intrusion into the effects of the common law is that 
the common law rule in question is seen in the particular case to work injustice, and for 
some reason the common law cannot cure itself. But it is diffi cult to see how that can apply 
here. Cases of fraud and misrepresentation, and undue infl uence, are all catered for under 
other existing and uncontentious equitable rules. We are only concerned with the question 
whether relief might be given for common mistake in circumstances wider than those stipu-
lated in Bell v. Lever Brothers. But that, surely, is a question as to where the common law 
should draw the line; not whether, given the common law rule, it needs to be mitigated by 
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application of some other doctrine. The common law has drawn the line in Bell v. Lever 
Brothers. The effect of Solle v. Butcher is not to supplement or mitigate the common law; it 
is to say that Bell v. Lever Brothers was wrongly decided.

157. Our conclusion is that it is impossible to reconcile Solle v. Butcher with Bell v. Lever 
Brothers. The jurisdiction asserted in the former case has not developed. It has been a fertile 
source of academic debate, but in practice it has given rise to a handful of cases that have 
merely emphasised the confusion of this area of our jurisprudence. In paragraphs 110 to 121 
of his judgment, Toulson J has demonstrated the extent of that confusion. If coherence is to 
be restored to this area of our law, it can only be by declaring that there is no jurisdiction to 
grant rescission of a contract on the ground of common mistake where that contract is valid 
and enforceable on ordinary principles of contract law. That is the conclusion of Toulson J. Do 
the principles of case precedent permit us to endorse it? What is the correct approach where 
this court concludes that a decision of the Court of Appeal cannot stand with an earlier deci-
sion of the House of Lords? There are two decisions which bear on this question.

[the judgment considered two decisions in which it was held that the Court of Appeal should 
apply the law laid down by the House of Lords and refuse to follow the decision of the Court 
of Appeal and continued]

160. We have been in some doubt as to whether this line of authority goes far enough to 
permit us to hold that Solle v. Butcher is not good law. We are very conscious that we are not 
only scrutinising the reasoning of Lord Denning in Solle v. Butcher and in Magee v. Pennine 
Insurance Co, but are also faced with a number of later decisions in which Lord Denning’s 
approach has been approved and followed. Further, a Division of this Court has made it clear 
in West Sussex Properties Ltd v. Chichester DC [2000] All ER (D) 887 that they felt bound by 
Solle v. Butcher. However, it is to be noticed that while junior counsel in the court below in the 
West Sussex Properties case had sought to challenge the correctness of Solle, in the Court 
of Appeal leading counsel accepted that it was good law unless and until overturned by their 
Lordships’ House. In this case we have heard full argument, which has provided what we 
believe has been the fi rst opportunity in this court for a full and mature consideration of the 
relation between Bell v. Lever Brothers Ltd and Solle v. Butcher. In the light of that considera-
tion we can see no way that Solle v. Butcher can stand with Bell v. Lever Brothers. In these 
circumstances we can see no option but so to hold.

161. We can understand why the decision in Bell v. Lever Brothers Ltd did not fi nd favour 
with Lord Denning. An equitable jurisdiction to grant rescission on terms where a common 
fundamental mistake has induced a contract gives greater fl exibility than a doctrine of com-
mon law which holds the contract void in such circumstances. Just as the Law Reform 
(Frustrated Contracts) Act 1943 was needed to temper the effect of the common law doc-
trine of frustration, so there is scope for legislation to give greater fl exibility to our law of 
mistake than the common law allows.

Commentary
Th is is a bold decision. On its facts the decision appears correct. Factually, the case would 
have been more interesting had the ‘Great Peace’ been two or three days away from the 
stricken vessel. As it was, the impact of the mistake on the contract was probably insuffi  cient 
even to satisfy the test laid down by Denning LJ in Solle. So, on its facts, Great Peace was cor-
rectly decided. Th e diffi  culty with the case lies in its formulation of the legal principles.

Th e conclusion that Solle ‘cannot stand’ with Bell is probably right in the sense that it is 
almost inconceivable ‘that the House of Lords overlooked an equitable right in Lever Bros 
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to rescind the agreement, notwithstanding that the agreement was not void for mistake at 
common law’ ([118]). A greater diffi  culty arises from the fact that the Court of Appeal had 
followed Solle on a number of occasions and there is a respectable case for saying that the 
decision to overrule Solle should have been left  to the House of Lords (and now of course it 
would be a matter for the Supreme Court). On the facts there was no need for the Court of 
Appeal to take the step of disapproving Solle. Th ey could have held, quite simply, that the 
mistake in this case was, on any view, insuffi  cient to set aside the agreement either at law 
or in equity. In practical terms it is likely that Great Peace will be the last word on the issue 
unless a case goes up to the House of Lords. It is probably unlikely that a subsequent Court of 
Appeal will depart from Great Peace on the ground that the Court of Appeal in Great Peace 
mistakenly concluded that Solle was inconsistent with Bell v. Lever Bros.

As for Solle itself, it would appear that it should now be regarded as having been wrongly 
decided. It was certainly wrong in terms of legal principle. But was it wrong on its facts? Here 
it is interesting to contrast the decision of the Court of Appeal in Great Peace with the deci-
sion of Toulson J at fi rst instance ([2001] All ER (D) 152 (Nov)). He stated at [77]:

Standing back from Solle v. Butcher, the striking feature of the case on the facts is that the 
plaintiff himself, a surveyor, had led the defendant into his mistaken belief. It would seem 
unjust that he should be allowed to reap a benefi t from doing so.

In his judgment (at [118]) he stated that he was ‘leaving aside cases where one party’s mistake 
is the product of fraud, misrepresentation or unconscionable dealing by the other, or where 
one party is aware that the other is proceeding under a mistake as to the terms of the bargain 
purportedly being made.’ Th e Court of Appeal does not consider this aspect of Solle. To what 
extent is it possible to outfl ank the decision in Great Peace by submitting that there has been 
‘unconscionable dealing’ by the party seeking to uphold the contract?

Th e fi nal aspect of Great Peace is the reference in paragraph [161] to the fl exibility which 
mistake in equity injected into the law. Th e statement that ‘there is scope for legislation to 
give greater fl exibility to our law of mistake than the common law allows’ is a little surpris-
ing given that it was unnecessary for the Court of Appeal to excise the equitable jurisdiction 
in the way that they did. Having judicially removed the fl exibility that was present in the 
law, they then invite Parliament to re-introduce that fl exibility. Th e analogy drawn with the 
Law Reform (Frustrated Contracts) Act 1943 is also rather dubious. Th e 1943 Act (on which 
see p. 731, Chapter 21, Section 6) regulates the remedial consequences of a contract that has 
already been discharged, whereas the eff ect of the decision of the Court of Appeal in Great 
Peace is to hold that the contract is still binding on the parties and, if it is still binding, it is 
diffi  cult to see on what basis a greater degree of fl exibility should be introduced into the law.

If there is a desire to introduce a greater degree of fl exibility into the law, then considera-
tion ought to be given to Articles 4:102–4:105 of the Principles of European Contract Law. 
Articles 4:103 and 4:105 in particular seem to give the courts greater fl exibility both in terms 
of the types of mistake which give rise to a claim for relief and in terms of the remedial pow-
ers available to the court.

Article 4:102—Initial impossibility

A contract is not invalid merely because at the time it was concluded performance of the 
obligation assumed was impossible, or because a party was not entitled to dispose of the 
assets to which the contract relates.

Standing back from Solle v.e Butcher, the striking feature of the case on the facts is that therr
plaintiff himself, a surveyor, had led the defendant into his mistaken belief. It would seem
unjust that he should be allowed to reap a benefi t from doing so.

Article 4:102—Initial impossibility

A contract is not invalid merely because at the time it was concluded performance of the
obligation assumed was impossible, or because a party was not entitled to dispose of the
assets to which the contract relates.
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Article 4:103—Fundamental mistake as to Facts or Law

A party may avoid a contract for mistake of fact or law existing when the contract was 1. 
concluded if:

(i) the mistake was caused by information given by the other party; or(a) 

(ii)  the other party knew or ought to have known of the mistake and it was contrary 
to good faith and fair dealing to leave the mistaken party in error; or

(iii) the other party made the same mistake, and

the other party knew or ought to have known that the mistaken party, had it known (b) 
the truth, would not have entered the contract or would have done so only on fun-
damentally different terms.

However a party may not avoid the contract if:2. 

in the circumstances its mistake was inexcusable, or(a) 

the risk of the mistake was assumed, or in the circumstances should be borne, by (b) 
it.

Article 4:104—Inaccuracy in communication

An inaccuracy in the expression or transmission of a statement is to be treated as a mistake 
of the person who made or sent the statement and Article 4.103 applies.

Article 4:105—Adaptation of contract

(1)  If a party is entitled to avoid the contract for mistake but the other party indicates that 
it is willing to perform, or actually does perform, the contract as it was understood by 
the party entitled to avoid it, the contract is to be treated as if it had been concluded as 
that party understood it. The other party must indicate its willingness to perform, or 
render such performance, promptly after being informed of the manner in which the 
party entitled to avoid it understood the contract and before that party acts in reliance 
on any notice of avoidance.

(2)  After such indication or performance the right to avoid is lost and any earlier notice of 
avoidance is ineffective.

(3)  Where both parties have made the same mistake, the court may at the request of 
either party bring the contract into accordance with what might reasonably have been 
agreed had the mistake not occurred.

6. rectification
Th e mistake made by the parties may relate not to the making of the contract but to the record-
ing of it. In such a case the parties may ask the court to rectify the document in order to make it 
accord with the document they intended to draw up. Rectifi cation is a remedy that is available 
within narrow limits. In particular, it is not to be used as a device to rescue a party from the 
consequences of having entered into what has turned out to be a bad bargain (Connolly Ltd v. 
Bellway Homes Ltd [2007] EWHC 895 (Ch), [2007] All ER (D) 182 (Apr)). As Denning LJ stated 
in Frederick E Rose (London) Ltd v. William H Pim Jnr & Co Ltd [1953] 2 QB 450, 461:

Rectifi cation is concerned with contracts and documents, not with intentions. In order to 
get rectifi cation it is necessary to show that the parties were in complete agreement on the 
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(ii)  the other party knew or ought to have known of the mistake and it was contrary
to good faith and fair dealing to leave the mistaken party in error; or

(iii) the other party made the same mistake, and

the other party knew or ought to have known that the mistaken party, had it known(b)
the truth, would not have entered the contract or would have done so only on fun-
damentally different terms.

However a party may not avoid the contract if:2. 

in the circumstances its mistake was inexcusable, or(a)

the risk of the mistake was assumed, or in the circumstances should be borne, by(b)
it.

Article 4:104—Inaccuracy in communication

An inaccuracy in the expression or transmission of a statement is to be treated as a mistake
of the person who made or sent the statement and Article 4.103 applies.

Article 4:105—Adaptation of contract

(1)  If a party is entitled to avoid the contract for mistake but the other party indicates that
it is willing to perform, or actually does perform, the contract as it was understood by
the party entitled to avoid it, the contract is to be treated as if it had been concluded as
that party understood it. The other party must indicate its willingness to perform, or
render such performance, promptly after being informed of the manner in which the
party entitled to avoid it understood the contract and before that party acts in reliance
on any notice of avoidance.

(2)  After such indication or performance the right to avoid is lost and any earlier notice of
avoidance is ineffective.

(3)  Where both parties have made the same mistake, the court may at the request of
either party bring the contract into accordance with what might reasonably have been
agreed had the mistake not occurred.

Rectifi cation is concerned with contracts and documents, not with intentions. In order to
get rectifi cation it is necessary to show that the parties were in complete agreement on the
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terms of their contract, but by an error wrote them down wrongly; and in this regard, in order 
to ascertain the terms of their contract, you do not look into the inner minds of the parties—
into their intentions—any more than you do in the formation of any other contract. You look 
at their outward acts, that is, at what they said or wrote to one another in coming to their 
agreement, and then compare it with the document which they have signed. If you can predi-
cate with certainty what their contract was, and that it is, by a common mistake, wrongly 
expressed in the document, then you rectify the document; but nothing less will suffi ce.

On the facts of the case the plaintiff s had been asked by Egyptian buyers to supply them 
with ‘Moroccan horsebeans known here as feveroles’, the defendants having assured the 
plaintiff s that Moroccan horsebeans were feveroles. In order to satisfy their Egyptian buyers 
the plaintiff s entered into a contract with the defendants under which the defendants agreed 
to sell ‘horsebeans’ to the plaintiff s. Both parties entered into the contract in the mistaken 
belief that ‘horsebeans’ were ‘feveroles’. When the plaintiff s discovered that the two were not 
the same, they sought to have the contract rectifi ed by the addition of the word ‘feveroles’ 
aft er ‘horsebeans’. Th e Court of Appeal refused to rectify the contract. Denning LJ stated 
(at p. 462):

The parties, no doubt, intended that the goods should satisfy the inquiry of the Egyptian buy-
ers, namely, ‘horsebeans described in Egypt as feveroles’. They assumed that they would 
do so, but they made no contract to that effect. Their agreement, as outwardly expressed, 
both orally and in writing, was for ‘horsebeans’. That is all that the sellers ever committed 
themselves to supply, and all they should be bound to. There was, no doubt, an erroneous 
assumption underlying the contract—an assumption for which it might have been set aside 
on the ground of misrepresentation or mistake—but that is very different from an erroneous 
expression of the contract, such as to give rise to rectifi cation.

To some extent, the restrictive rules on rectifi cation can be avoided by an application of 
Lord Hoff mann’s re-statement of the principles by which contractual documents are to be 
interpreted (see pp. 373–374, Chapter 11, Section 3). His fourth principle recognizes that 
it is possible to conclude that ‘the parties must, for whatever reason, have used the wrong 
words or syntax’ and his fi ft h principle states that ‘if one would . . . conclude from the back-
ground that something must have gone wrong with the language, the law does not require 
judges to attribute to the parties an intention which they plainly could not have had’. 
Th ese more relaxed rules of interpretation are likely to incline modern courts to use Lord 
Hoff mann’s fourth and fi ft h principles rather than rectifi cation (see pp. 383–385, Chapter 
11, Section 4(e)). Indeed it is possible to go further and to argue that, in the light of changes 
in the law relating to the interpretation of contracts, rectifi cation has been rendered ‘largely 
superfl uous’ at least in the context of the rectifi cation of contracts for mistakes of fact (see 
A Burrows, ‘Construction and Rectifi cation’ in A Burrows and E Peel (eds), Contract Terms 
(Oxford University Press, 2007), pp. 77, 99). Although rectifi cation is now of reduced sig-
nifi cance in commercial practice, it would be going too far to conclude that it is practically 
redundant and it remains the case that the rules applicable to an interpretation claim diff er 
in certain respects from those applicable to a claim for rectifi cation. In Daventry District 
Council v. Daventry & District Housing Ltd [2011] EWCA Civ 1153, [2011] All ER (D) 200 
(Oct), [198] Lord Neuberger MR identifi ed three diff erences between the two claims. First, 
prior negotiations are admissible in evidence in a rectifi cation claim but are not generally 
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admissible where the issue is one that relates to the interpretation of the contract. Secondly, 
‘some subjective evidence of intention or understanding’ is normally required in a recti-
fi cation claim given that the party seeking rectifi cation must show that he did make the 
relevant mistake at the time of entry into the contract. Th irdly, rectifi cation is an equitable 
claim and, as such, is ‘subject to somewhat diff erent rules from interpretation’. In particu-
lar, rectifi cation is a discretionary remedy, albeit that the principles applicable to such a 
claim ‘should be as clear and predictable in their application as possible’ (Daventry District 
Council v. Daventry & District Housing Ltd, [194]).

A claimant who does wish to have a document rectifi ed must prove a number of things. 
Th ese elements were summarized by Peter Gibson LJ in Swainland Builders Ltd v. Freehold 
Properties Ltd [2002] 2 EGLR 71, 74, in the following terms:

(1)  the parties had a common continuing intention, whether or not amounting to an agree-
ment, in respect of a particular matter in the instrument to be rectifi ed;

(2) there was an outward expression of accord;

(3)  the intention continued at the time of the execution of the instrument sought to be 
rectifi ed;

(4) by mistake, the instrument did not refl ect that common intention.

Th e test to be applied when seeking to identify the parties’ continuing common intention 
is an objective one (Chartbrook Ltd v. Persimmon Homes Ltd [2009] UKHL 38, [2009] 1 AC 
1101), albeit that the objective test may require ‘refi nement as diff erent and more complex 
factual situations present themselves for adjudication’ (Daventry District Council v. Daventry 
& District Housing Ltd, [104]). Th e discretionary nature of the remedy has the consequence 
that the factors outlined should not be applied rigidly. Indeed, rectifi cation claims tend to 
be ‘highly fact specifi c’ (per Etherton LJ in Daventry District Council v. Daventry & District 
Housing Ltd, [2]).

An example of the application of these principles is provided by the following case:

Joscelyne v. Nissen
[1970] 2 QB 86, Court of Appeal

Mr Joscelyne was the father of Mrs Nissen. They shared a house, of which Mr Joscelyne 
and his wife occupied the ground fl oor, and Mrs Nissen and her husband the fi rst fl oor. Mr 
Joscelyne owned a car hire business, but as a result of his wife’s illness he was forced to 
give it up. He agreed to transfer his business to Mrs Nissen on the basis that she would, in 
return, pay him a weekly pension and should pay the expenses of her parents’ part of the 
house, and that these expenses should include the gas, electricity, and coal bills and also the 
cost of the necessary home help. Later, their agreement was written down and signed by 
them. Clause 6 of the agreement provided that Mrs Nissen should discharge ‘all expenses in 
connection with the whole premises . . . and shall indemnify [Mr Joscelyne] from and against 
any claim arising in respect of the same’. Clause 7 of the written agreement stated that Mr 
Joscelyne had the right to live in the ground fl oor fl at ‘free of all rent and outgoings of every 
kind in any event’.

The relationship between the parties deteriorated and Mr Joscelyne commenced pro-
ceedings in the county court against Mrs Nissen. Mrs Nissen then stopped paying the gas, 
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electricity, and coal bills, having been advised that the contract did not require her to pay them 
(apparently on the basis that these bills were neither ‘rent nor outgoings’). Mr Joscelyne 
amended his particulars of claim to raise the point that she was required to pay these 
expenses either as a matter of construction of the agreement or by way of rectifi cation. The 
county court judge decided against the father on construction but in his favour on rectifi ca-
tion. Mrs Nissen appealed. Dismissing the appeal the Court of Appeal held that for rectifi ca-
tion there need not be a complete contract between the parties, and that the court has power 
to rectify a written instrument even when the parties were in ‘common agreement’ and the 
written instrument diverges from that agreement.

Russell LJ [giving the judgment of the court]

For the daughter it is argued that the law says that the father cannot get rectifi cation of the 
written instrument save to accord with a complete antecedent concluded oral contract with 
the daughter, and, as was found by the judge, there was none such here. For the father it 
is argued that if in the course of negotiation a fi rm accord has been expressly reached on a 
particular term of the proposed contract, and both parties continue minded that the contract 
should contain appropriate language to embrace that term, it matters not that the accord was 
not part of a complete antecedent concluded oral contract.

The point of law has a curious judicial history. . . . 

[he considered the development of the law and in doing so placed considerable reliance upon 
the following passage from the judgment of Simonds J in Crane v. Hegeman-Harris Co Inc 
[1939] 1 All ER 662, 664]

‘Before I consider the facts and come to a conclusion whether the defendants are right in their 
contention, it is necessary to say a few words upon the principles which must guide me in this 
matter. I am clear that I must follow the decision of Clauson J, as he then was, in Shipley Urban 
District Council v. Bradford Corpn [1936] 1 Ch 375, the point of which is that, in order that this 
court may exercise its jurisdiction to rectify a written instrument, it is not necessary to fi nd a con-
cluded and binding contract between the parties antecedent to the agreement which it is sought 
to rectify. The judge held, and I respectfully concur with his reasoning and his conclusion, that it 
is suffi cient to fi nd a common continuing intention in regard to a particular provision or aspect of 
the agreement. If one fi nds that, in regard to a particular point, the parties were in agreement up 
to the moment when they executed their formal instrument, and the formal instrument does not 
conform with that common agreement, then this court has jurisdiction to rectify, although it may 
be that there was, until the formal instrument was executed, no concluded and binding contract 
between the parties. That is what the judge decided, and, as I say, with his reasoning I wholly 
concur, and I can add nothing to his authority in the matter, except that I would say that, if it were 
not so, it would be a strange thing, for the result would be that two parties binding themselves 
by a mistake to which each had equally contributed, by an instrument which did not express their 
real intention, would yet be bound by it. That is a state of affairs which I hold is not the law, and, 
until a higher court tells me it is the law, I shall continue to exercise the jurisdiction which Clauson 
J, as I think rightly, held might be entertained by this court.
Secondly, I want to say this upon the principle of the jurisdiction. It is a jurisdiction which is to 
be exercised only upon convincing proof that the concluded instrument does not represent the 
common intention of the parties. That is particularly the case where one fi nds prolonged negotia-
tions between the parties eventually assuming the shape of a formal instrument in which they 
have been advised by their respective skilled legal advisers. The assumption is very strong in 
such a case that the instrument does represent their real intention, and it must be only upon 
proof which Lord Eldon, I think, in a somewhat picturesque phrase described as “irrefragable” 
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that the court can act. I would rather, I think, say that the court can only act if it is satisfi ed beyond 
all reasonable doubt that the instrument does not represent their common intention, and is fur-
ther satisfi ed as to what their common intention was. For let it be clear that it is not suffi cient to 
show that the written instrument does not represent their common intention unless positively 
also one can show what their common intention was. It is in the light of those principles that I 
must examine the facts of this somewhat complicated case.’

In our judgment the law is as expounded by Simonds J in Crane’s case with the qualifi ca-
tion that some outward expression of accord is required. We do not wish to attempt to state 
in any different phrases that with which we entirely agree, except to say that it is in our view 
better to use only the phrase ‘convincing proof’ without echoing an old-fashioned word such 
as ‘irrefragable’ and without importing from the criminal law the phrase ‘beyond all reason-
able doubt’. Remembering always the strong burden of proof that lies on the shoulders of 
those seeking rectifi cation, and that the requisite accord and continuance of accord of inten-
tion may be the more diffi cult to establish if a complete antecedent concluded contract be 
not shown, it would be a sorry state of affairs if when that burden is discharged a party to 
a written contract could, on discovery that the written language chosen for the document 
did not on its true construction refl ect the accord of the parties on a particular point, take 
advantage of the fact.

The contention in law for the daughter would, we apprehend, involve this proposition, that 
if all the important terms of an agreement were set out in correspondence with clarity, but 
expressly ‘subject to contract’, and the contract by a slip of the copyist unnoticed by either 
party departed from what had been ‘agreed’, there could not be rectifi cation . . . 

We wish to stress that this is a case of rectifi cation based on antecedent expressed accord 
on a point adhered to in intention by the parties to the subsequent written contract: we were 
in no way concerned with arguments as to collateral terms of a contract.

The actual order of the county court judge would appear to have rectifi ed the wrong clause 
in the agreement, and to have omitted the reference in the accepted evidence of the father to 
payment of expenses being made out of the business. Counsel were able to agree the proper 
form of order. The order will be accordingly varied so as to provide that in lieu of rectifi cation 
of clause 7 of the contract thereby ordered, clause 6 shall be rectifi ed so as to read:

‘Mrs Nissen shall until she sells the business and out of the proceeds of the business discharge 
Mr Joscelyne’s expenses in respect of gas, coal, electricity and home help incurred by him while 
occupying “Martindale” . . . aforesaid or such property as may be agreed upon in pursuance of 
clause 7 hereof and shall indemnify Mr Joscelyne from and against any claim arising in respect 
of the same.’

Commentary
More diffi  cult is the case where the claimant cannot establish that the document has failed 
to give eff ect to the intention of both parties but alleges that the document does not give 
eff ect to his own intention and the other party, the defendant, knew that the document did 
not give eff ect to his intention. It is clear that unilateral mistake will not suffi  ce of itself to 
entitle a claimant to rectifi cation. In Riverlate Properties Ltd v. Paul [1975] Ch 133, 140–141 
Russell LJ stated:

Is the lessor entitled to rescission of the lease on the mere ground that it made a serious mis-
take in the drafting of the lease which it put forward and subsequently executed, when (a) the 
lessee did not share the mistake, (b) the lessee did not know that the document did not give 
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effect to the lessor’s intention, and (c) the mistake of the lessor was in no way attributable to 
anything said or done by the lessee? . . . In point of principle, we cannot fi nd that this should 
be so. If reference be made to principles of equity, it operates on conscience. If conscience 
is clear at the time of the transaction, why should equity disrupt the transaction? If a man 
may be said to have been fortunate in obtaining a property at a bargain price, or on terms that 
make it a good bargain, because the other party unknown to him has made a miscalculation 
or other mistake, some high-minded men might consider it appropriate that he should agree 
to a fresh bargain to cure the miscalculation or mistake, abandoning his good fortune. But if 
equity were to enforce the views of those high-minded men, we have no doubt that it would 
run counter to the attitudes of much the greater part of ordinary mankind (not least the world 
of commerce), and would be venturing upon the fi eld of moral philosophy in which it would 
soon be in diffi culties.

However, a claimant who can establish that the other party knew of his mistake or sought 
to take advantage of it may be entitled to rectifi cation (A Roberts & Co Ltd v. Leicestershire 
County Council [1961] Ch 555). In Commissioner for the New Towns v. Cooper (Great Britain) 
Ltd [1995] Ch 259 Stuart-Smith LJ stated (at pp. 277–280):

The commonest circumstance in which rectifi cation is granted is where the written contract 
does not accurately record the parties’ joint agreement. In other words, there is a mistake 
common to both parties. In the case of unilateral mistake, that is to say where only one party 
is mistaken as to the meaning of the contract, rectifi cation is not ordinarily appropriate. This 
follows from the ordinary rule that it is the objective intention of the parties which deter-
mines the construction of the contract and not the subjective intention of one of them. Also, 
it would generally be inequitable to compel the other party to execute a contract, which he 
had no intention of making, simply to accord with the mistaken interpretation of the other 
party. . . . But the court will intervene if there are ‘additional circumstances that render uncon-
scionable reliance on the document by the party who has intended that it should have effect 
according to its terms’. The debate in this case turns on what amounts to unconscionable 
conduct. . . . It was common ground in this court that fraud, in the form of a dishonest mis-
representation, will also amount to unconscionable behaviour. . . . I would hold that where A 
intends B to be mistaken as to the construction of the agreement, so conducts himself that 
he diverts B’s attention from discovering the mistake by making false and misleading state-
ments, and B in fact makes the very mistake that A intends, then notwithstanding that A does 
not actually know, but merely suspects, that B is mistaken, and it cannot be shown that the 
mistake was induced by any misrepresentation, rectifi cation may be granted. A’s conduct is 
unconscionable and he cannot insist on performance in accordance to the strict letter of the 
contract; that is suffi cient for rescission. But it may also not be unjust or inequitable to insist 
that the contract be performed according to B’s understanding, where that was the meaning 
that A intended B should put upon it.

Where the parties are involved in arm’s length negotiations, it is no easy task to persuade a 
court that there has been ‘unconscionable conduct’. As Sedley LJ observed in George Wimpey 
UK Ltd v. VI Components Ltd [2005] EWCA Civ 77, [2005] BLR 135 there is something of ‘a 
paradox in the notion of what an honourable and reasonable person would do in the context 
of an arm’s-length commercial negotiation.’ While an ‘honourable’ person would probably 
draw the attention of the other party to the mistake that it has made, the ‘reasonable’ person 
might not do so on the ground that his primary concern is to protect his own interests or the 
interests of his principal. Th us the terms ‘honesty and reasonableness’ are no more than ‘a 
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party. . . . But the court will intervene if there are ‘additional circumstances that render uncon-
scionable reliance on the document by the party who has intended that it should have effect
according to its terms’. The debate in this case turns on what amounts to unconscionable
conduct. . . . It was common ground in this court that fraud, in the form of a dishonest mis-
representation, will also amount to unconscionable behaviour. . . . I would hold that where A
intends B to be mistaken as to the construction of the agreement, so conducts himself that
he diverts B’s attention from discovering the mistake by making false and misleading state-
ments, and B in fact makes the very mistake that A intends, then notwithstanding that A does
not actually know, but merely suspects, that B is mistaken, and it cannot be shown that the
mistake was induced by any misrepresentation, rectifi cation may be granted. A’s conduct is
unconscionable and he cannot insist on performance in accordance to the strict letter of the
contract; that is suffi cient for rescission. But it may also not be unjust or inequitable to insist
that the contract be performed according to B’s understanding, where that was the meaning
that A intended B should put upon it.
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judicial attempt to sketch a line beyond which conduct may be regarded as unconscionable 
or inequitable’. But ‘sharp practice’ has ‘no defi ned boundary’ and, in deciding whether or 
not there has been such sharp practice, the court may have regard to the resources available 
to the contracting parties. In other words, arm’s-length negotiations between ‘parties of 
unequal competence and resources may well place greater constraints of honest and reason-
able conduct on the stronger party than on the weaker.’

7. non est factum
Non est factum is a defence which can be invoked by someone who does not understand a 
document that he has signed. However the defence operates within narrow limits, largely 
to protect the interests of third parties who may rely to their detriment on the validity of 
a signature contained in a document. A claimant who wishes to invoke the defence must 
establish two points. First, he must establish that he was permanently or temporarily unable 
through no fault of his own to have without explanation any real understanding of the docu-
ment he has signed. Secondly, he must show that there was a real or substantial diff erence 
between the document which he signed and the document which he believed he was sign-
ing. However a claimant will not be able to invoke the defence when he has been careless in 
signing the document or has simply failed to read the document properly (United Dominions 
Trust Ltd v. Western [1976] QB 513). In such a case the party signing the document is bound 
by his signature (see pp. 314–322, Chapter 9, Section 2). Th e leading case on non est factum is 
the following decision of the House of Lords:

Saunders (Executrix of the Will of Rose Maud Gallie, dec’d) v. Anglia Building 
Society
[1971] AC 1004, House of Lords

Mrs Gallie was a 78-year-old widow. She had a leasehold interest in a house. She intended to 
make a gift of her interest to her nephew, Mr Parkin. She gave him the deeds knowing that he 
wished to raise money on the house in collaboration with his business associate, Mr Lee. In 
June 1962 Mr Lee asked Mrs Gallie to sign a document. As Mrs Gallie had broken her glasses 
and could not read the document, she asked Mr Lee to tell her what it was. He told her that it 
was a deed of gift of the house to her nephew. Mrs Gallie signed the document in that belief 
and her nephew witnessed her signature. In fact, the document was an assignment of her 
interest to Mr Lee for £3,000. Mr Lee never paid the £3,000 and had never intended to pay it. 
He mortgaged the house for £2,000 with the Anglia Building Society, used the money raised 
to pay his debts, and subsequently defaulted on the mortgage repayments. Anglia sought 
possession of the house. Mrs Gallie brought an action against Mr Lee and Anglia seeking a 
declaration that the assignment was void on the ground of non est factum. The judge held 
that the plea of non est factum was made out and granted the declaration. The Court of 
Appeal reversed the decision. The House of Lords held that the plea of non est factum had 
not been established.

Lord Reid

The plea of non est factum obviously applies when the person sought to be held liable did 
not in fact sign the document. But at least since the sixteenth century it has also been held 
to apply in certain cases so as to enable a person who in fact signed a document to say that it 
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to apply in certain cases so as to enable a person who in fact signed a document to say that it
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is not his deed. Obviously any such extension must be kept within narrow limits if it is not to 
shake the confi dence of those who habitually and rightly rely on signatures when there is no 
obvious reason to doubt their validity. Originally this extension appears to have been made in 
favour of those who were unable to read owing to blindness or illiteracy and who therefore 
had to trust someone to tell them what they were signing. I think it must also apply in favour 
of those who are permanently or temporarily unable through no fault of their own to have 
without explanation any real understanding of the purport of a particular document, whether 
that be from defective education, illness or innate incapacity.

But that does not excuse them from taking such precautions as they reasonably can. The 
matter generally arises where an innocent third party has relied on a signed document in 
ignorance of the circumstances in which it was signed, and where he will suffer loss if the 
maker of the document is allowed to have it declared a nullity. So there must be a heavy 
burden of proof on the person who seeks to invoke this remedy. He must prove all the circum-
stances necessary to justify its being granted to him, and that necessarily involves his proving 
that he took all reasonable precautions in the circumstances. I do not say that the remedy can 
never be available to a man of full capacity. But that could only be in very exceptional circum-
stances: certainly not where his reason for not scrutinising the document before signing it 
was that he was too busy or too lazy. In general I do not think he can be heard to say that he 
signed in reliance on someone he trusted. But, particularly when he was led to believe that 
the document which he signed was not one which affected his legal rights, there may be 
cases where this plea can properly be applied in favour of a man of full capacity.

The plea cannot be available to anyone who was content to sign without taking the trouble 
to try to fi nd out at least the general effect of the document. Many people do frequently sign 
documents put before them for signature by their solicitor or other trusted advisers without 
making any inquiry as to their purpose or effect. But the essence of the plea non est factum 
is that the person signing believed that the document he signed had one character or one 
effect whereas in fact its character or effect was quite different. He could not have such a 
belief unless he had taken steps or been given information which gave him some grounds for 
his belief. The amount of information he must have and the suffi ciency of the particularity of 
his belief must depend on the circumstances of each case.

Further, the plea cannot be available to a person whose mistake was really a mistake as 
to the legal effect of the document, whether that was his own mistake or that of his adviser. 
That has always been the law and in this branch of the law at least I see no reason for any 
change.

We fi nd in many of the authorities statements that a man’s deed is not his deed if his mind 
does not go with his pen. But that is far too wide. It would cover cases where the man had 
taken no precautions at all, and there was no ground for his belief that he was signing some-
thing different from that which in fact he signed. I think that it is the wrong approach to start 
from that wide statement and then whittle it down by excluding cases where the remedy will 
not be granted. It is for the person who seeks the remedy to show that he should have it.

Finally, there is the question as to what extent or in what way must there be a difference 
between that which in fact he signed and that which he believed he was signing. In an 
endeavour to keep the plea within bounds there have been many attempts to lay down a 
dividing line. But any dividing line suggested has been diffi cult to apply in practice and has 
sometimes led to unreasonable results. In particular I do not think that the modern division 
between the character and the contents of a document is at all satisfactory. Some of the 
older authorities suggest a more fl exible test so that one can take all factors into considera-
tion. There was a period when here, as elsewhere in the law, hard-and-fast dividing lines 
were sought, but I think that experience has shown that often they do not produce certainty 
but do produce unreasonable results.

is not his deed. Obviously any such extension must be kept within narrow limits if it is not to
shake the confi dence of those who habitually and rightly rely on signatures when there is no
obvious reason to doubt their validity. Originally this extension appears to have been made in
favour of those who were unable to read owing to blindness or illiteracy and who therefore
had to trust someone to tell them what they were signing. I think it must also apply in favour
of those who are permanently or temporarily unable through no fault of their own to have
without explanation any real understanding of the purport of a particular document, whether
that be from defective education, illness or innate incapacity.

But that does not excuse them from taking such precautions as they reasonably can. The
matter generally arises where an innocent third party has relied on a signed document in
ignorance of the circumstances in which it was signed, and where he will suffer loss if the
maker of the document is allowed to have it declared a nullity. So there must be a heavy
burden of proof on the person who seeks to invoke this remedy. He must prove all the circum-
stances necessary to justify its being granted to him, and that necessarily involves his proving
that he took all reasonable precautions in the circumstances. I do not say that the remedy can
never be available to a man of full capacity. But that could only be in very exceptional circum-
stances: certainly not where his reason for not scrutinising the document before signing it
was that he was too busy or too lazy. In general I do not think he can be heard to say that he
signed in reliance on someone he trusted. But, particularly when he was led to believe that
the document which he signed was not one which affected his legal rights, there may be
cases where this plea can properly be applied in favour of a man of full capacity.

The plea cannot be available to anyone who was content to sign without taking the trouble
to try to fi nd out at least the general effect of the document. Many people do frequently sign
documents put before them for signature by their solicitor or other trusted advisers without
making any inquiry as to their purpose or effect. But the essence of the plea non est factum
is that the person signing believed that the document he signed had one character or one
effect whereas in fact its character or effect was quite different. He could not have such a
belief unless he had taken steps or been given information which gave him some grounds for
his belief. The amount of information he must have and the suffi ciency of the particularity of
his belief must depend on the circumstances of each case.

Further, the plea cannot be available to a person whose mistake was really a mistake as
to the legal effect of the document, whether that was his own mistake or that of his adviser.
That has always been the law and in this branch of the law at least I see no reason for any
change.

We fi nd in many of the authorities statements that a man’s deed is not his deed if his mind
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between the character and the contents of a document is at all satisfactory. Some of the
older authorities suggest a more fl exible test so that one can take all factors into considera-
tion. There was a period when here, as elsewhere in the law, hard-and-fast dividing lines
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I think that in the older authorities difference in practical result was more important than 
difference in legal character. If a man thinks he is signing a document which will cost him £10 
and the actual document would cost him £1,000 it could not be right to deny him this remedy 
simply because the legal character of the two was the same. It is true that we must then deal 
with questions of degree, but that is a familiar task for the courts and I would not expect it to 
give rise to a fl ood of litigation.

There must, I think, be a radical difference between what he signed and what he thought 
he was signing—or one could use the words ‘fundamental’ or ‘serious’ or ‘very substantial’. 
But what amounts to a radical difference will depend on all the circumstances. If he thinks 
he is giving property to A whereas the document gives it to B, the difference may often be of 
vital importance, but in the circumstances of the present case I do not think that it is. I think 
that it must be left to the courts to determine in each case in light of all the facts whether 
there was or was not a suffi ciently great difference. The plea non est factum is in a sense 
illogical when applied to a case where the man in fact signed the deed. But it is none the 
worse for that if applied in a reasonable way.

I would dismiss this appeal.

Lord Wilberforce

The plea of non est factum has a long history. In medieval times, when contracts were made 
by deeds, and the deed had a kind of life in the law of its own, illiterate people who either 
could not read, or could not understand, the language in which the deed was written, were 
allowed this plea (that is what ‘non est factum’ is—a plea): the result of it, if successful, was 
that the deed was not their deed. I think that three things can be said about the early law. 
First, that no defi nition was given of the nature or extent of the difference which must exist 
between what was intended and what was done—whether such as later appeared as the 
distinction between ‘character’ and ‘contents’ or otherwise. . . . Secondly, the . . . cases are for 
the most part as between the original parties to the deed, or if a third party is concerned . . . he 
is a successor to the estate granted. Thirdly, there is some indication that the plea was not 
available where the signer had been guilty of a lack of care in signing what he did: there is no 
great precision in the defi nitions of the disabling conduct . . . 

In the nineteenth century, the emphasis had shifted towards the consensual contract, and 
the courts, probably unconscious of the fact, had a choice. They could either have discarded 
the whole doctrine on which non est factum was based, as obsolete, or they could try to 
adapt it to the prevailing structure of contract. . . . They chose the course of adaptation, and, 
as in many other fi elds of the law, this process of adaptation has not been logical, or led to a 
logical result. The modern version still contains some fossilised elements.

We had traced, in arguments at the Bar, the emergence of the distinction, which has come 
to be made between a difference (of intention from result) of character, which may render a 
document void, and a difference of contents which at most makes it voidable. . . . It was really 
the language used in the second leading case of Howatson v. Webb [1907] 1 Ch 537 which 
has given rise to diffi culty. There, in a judgment of Warrington J which has carried much con-
viction and authority, we fi nd that, although the judgment of Byles J in Foster v. Mackinnon 
(1869) LR 4 CP 704 is quoted, the use of the word ‘contents’ is switched to mean what the 
deed actually (as a matter of detail) contains, and contrasted with what is called its legal char-
acter (see p. 549: ‘The misrepresentation was as to the contents of the deed, and not as to 
the character and class of the deed’).

The distinction, as restated, is terminologically confusing and in substance illogical, as the 
judgments in the Court of Appeal demonstrate. On the one hand, it cannot be right that a 
document should be void through a mistake as to the label it bears, however little this mistake 
may be fundamental to what the signer intends: on the other hand, it is not satisfactory that 
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the document should be valid if the mistake is merely as to what the document contains, 
however radical this mistake may be and however cataclysmic its result.

The existing test, or at least its terminology, may be criticised, but does it follow that there 
are no defi nable circumstances in which a document to which a man has put his signature 
may be held to be not his document, and so void rather than merely voidable? The judgment 
of the learned Master of the Rolls seems at fi rst sight to suggest that there are not and 
that the whole doctrine ought to be discarded, but a closer reading shows that he is really 
confi ning his observations to the plainest, and no doubt commonest, cases where a man of 
full understanding and capacity forbears, or negligently omits, to read what he has signed. 
That, in the present age, such a person should be denied the non est factum plea I would 
accept. . . . But there remains a residue of diffi cult cases. There are still illiterate or senile per-
sons who cannot read, or apprehend, a legal document; there are still persons who may be 
tricked into putting their signature on a piece of paper which has legal consequences totally 
different from anything they intended. Certainly the fi rst class may in some cases, even 
without the plea, be able to obtain relief, either because no third party has become involved, 
or, if he has, with the assistance of equitable doctrines, because the third party’s interest is 
equitable only and his conduct such that his rights should be postponed. . . . Certainly, too, the 
second class may in some cases fall under the heading of plain forgery, in which event the 
plea of non est factum is not needed, or indeed available . . . and in others be reduced if the 
signer is denied the benefi t of the plea because of his negligence. But accepting all that has 
been said by learned judges as to the necessity of confi ning the plea within narrow limits, to 
eliminate it altogether would, in my opinion, deprive the courts of what may be, doubtless on 
suffi ciently rare occasions, an instrument of justice.

How, then, ought the principle, on which a plea of non est factum is admissible, to be 
stated? In my opinion, a document should be held to be void (as opposed to voidable) only 
when the element of consent to it is totally lacking, that is, more concretely, when the trans-
action which the document purports to effect is essentially different in substance or in kind 
from the transaction intended. Many other expressions, or adjectives, could be used—
‘basically’ or ‘radically’ or ‘fundamentally’ . . . 

To this general test it is necessary to add certain amplifi cations. First, there is the case of 
fraud. The law as to this is best stated in the words of the judgment in Foster v. Mackinnon 
(1869) LR 4 CP 704, 711 where it is said that a signature obtained by fraud:

‘is invalid not merely on the ground of fraud, where fraud exists, but on the ground that the mind 
of the signer did not accompany the signature; in other words, that he never intended to sign, and 
therefore in contemplation of law never did sign, the contract to which his name is appended.’

In other words, it is the lack of consent that matters, not the means by which this result was 
brought about. Fraud by itself may do no more than make the contract voidable.

Secondly, a man cannot escape from the consequences, as regards innocent third parties, 
of signing a document if, being a man of ordinary education and competence, he chooses to 
sign it without informing himself of its purport and effect . . . 

Thirdly, there is the case where the signer has been careless in not taking ordinary precau-
tions against being deceived. This is a diffi cult area. . . . In my opinion, the correct rule, and 
that which in fact prevailed until Bragg’s case [Carlisle and Cumberland Banking Company v. 
Bragg [1911] 1 KB 489], is that, leaving aside negotiable instruments to which special rules 
may apply, a person who signs a document, and parts with it so that it may come into other 
hands, has a responsibility, that of the normal man of prudence, to take care what he signs, 
which, if neglected, prevents him from denying his liability under the document according to 
its tenor. I would add that the onus of proof in this matter rests upon him, i.e. to prove that he 
acted carefully, and not upon the third party to prove the contrary. . . . 
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The preceding paragraphs contemplate persons who are adult and literate: the conclusion 
as to such persons is that, while there are cases in which they may successfully plead non 
est factum these cases will, in modern times, be rare.

As to persons who are illiterate, or blind, or lacking in understanding, the law is in a dilemma. 
On the one hand, the law is traditionally, and rightly, ready to relieve them against hardship 
and imposition. On the other hand, regard has to be paid to the position of innocent third 
parties who cannot be expected, and often would have no means, to know the condition 
or status of the signer. I do not think that a defi ned solution can be provided for all cases. 
The law ought, in my opinion, to give relief if satisfi ed that consent was truly lacking but will 
require of signers even in this class that they act responsibly and carefully according to their 
circumstances in putting their signature to legal documents.

This brings me to the present case. Mrs Gallie was a lady of advanced age, but, as her 
evidence shows, by no means incapable physically or mentally. It certainly cannot be said 
that she did not receive sympathetic consideration or the benefi t of much doubt from the 
judge as to the circumstances in which the assignment was executed. But accepting all of 
this, I am satisfi ed, with Russell LJ, that she fell short, very far short, of making the clear and 
satisfactory case which is required of those who seek to have a legal act declared void and of 
establishing a suffi cient discrepancy between her intentions and her act . . . 

I would dismiss the appeal.

Lord Pearson

In my opinion, the plea of non est factum ought to be available in a proper case for the relief 
of a person who for permanent or temporary reasons (not limited to blindness or illiteracy) is 
not capable of both reading and suffi ciently understanding the deed or other document to be 
signed. By ‘suffi ciently understanding’ I mean understanding at least to the point of detecting 
a fundamental difference between the actual document and the document as the signer had 
believed it to be. There must be a proper case for such relief. There would not be a proper 
case if (a) the signature of the document was brought about by negligence of the signer in 
failing to take precautions which he ought to have taken, or (b) the actual document was not 
fundamentally different from the document as the signer believed it to be. . . . 

The principle as stated is limited to a case in which it is apparent on the face of the docu-
ment that it is intended to have legal consequences. . . . I wish to reserve the question whether 
the plea of non est factum would ever be rightly successful in a case where (1) it is apparent 
on the face of the document that it is intended to have legal consequences; (2) the signer of 
the document is able to read and suffi ciently understand the document; (3) the document is 
fundamentally different from what he supposes it to be; (4) he is induced to sign it without 
reading it. It seems unlikely that the plea ought ever to succeed in such a case, but it is inad-
visable to rule out the wholly exceptional and unpredictable case.

Lord Hodson and Viscount Dilhorne delivered concurring speeches.

Commentary
Th e facts of the case demonstrate the confl icting interests at stake. On the one hand we have 
the desire to protect Mrs Gallie from being taken advantage of by her nephew and his asso-
ciate, while on the other hand we can see the need to protect the building society who, as a 
third party, advanced money on the validity of Mrs Gallie’s signature. Th e defence of non 
est factum is drawn by the House of Lords in narrow terms, with a view to protecting third 
parties, but, at the same time, there is an attempt to avoid creating arbitrary distinctions 

The preceding paragraphs contemplate persons who are adult and literate: the conclusion
as to such persons is that, while there are cases in which they may successfully plead non
est factum these cases will, in modern times, be rare.

As to persons who are illiterate, or blind, or lacking in understanding, the law is in a dilemma.
On the one hand, the law is traditionally, and rightly, ready to relieve them against hardship
and imposition. On the other hand, regard has to be paid to the position of innocent third
parties who cannot be expected, and often would have no means, to know the condition
or status of the signer. I do not think that a defi ned solution can be provided for all cases.
The law ought, in my opinion, to give relief if satisfi ed that consent was truly lacking but will
require of signers even in this class that they act responsibly and carefully according to their
circumstances in putting their signature to legal documents.

This brings me to the present case. Mrs Gallie was a lady of advanced age, but, as her
evidence shows, by no means incapable physically or mentally. It certainly cannot be said
that she did not receive sympathetic consideration or the benefi t of much doubt from the
judge as to the circumstances in which the assignment was executed. But accepting all of
this, I am satisfi ed, with Russell LJ, that she fell short, very far short, of making the clear and
satisfactory case which is required of those who seek to have a legal act declared void and of
establishing a suffi cient discrepancy between her intentions and her act . . . 

I would dismiss the appeal.

Lord Pearson

In my opinion, the plea of non est factum ought to be available in a proper case for the relief
of a person who for permanent or temporary reasons (not limited to blindness or illiteracy) is
not capable of both reading and suffi ciently understanding the deed or other document to be
signed. By ‘suffi ciently understanding’ I mean understanding at least to the point of detecting
a fundamental difference between the actual document and the document as the signer had
believed it to be. There must be a proper case for such relief. There would not be a proper
case if (a) the signature of the document was brought about by negligence of the signer in
failing to take precautions which he ought to have taken, or (b) the actual document was not
fundamentally different from the document as the signer believed it to be. . . .

The principle as stated is limited to a case in which it is apparent on the face of the docu-
ment that it is intended to have legal consequences. . . . I wish to reserve the question whether
the plea of non est factum would ever be rightly successful in a case where (1) it is apparent
on the face of the document that it is intended to have legal consequences; (2) the signer of
the document is able to read and suffi ciently understand the document; (3) the document is
fundamentally different from what he supposes it to be; (4) he is induced to sign it without
reading it. It seems unlikely that the plea ought ever to succeed in such a case, but it is inad-
visable to rule out the wholly exceptional and unpredictable case.

Lord Hodson and Viscount Dilhorne delivered concurring speeches.
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both in terms of the persons entitled to invoke the defence and in relation to the nature of 
the mistake that must be established in order to entitle a party to rely on the defence. Th e 
category of parties able to invoke the defence is not confi ned to the blind or the illiterate. 
It encompasses a much broader range of people but at the same time it does not extend to 
adults of full capacity who do not take the time to protect their own interests by reading the 
document they have signed. In relation to the type of mistake that entitles a party to invoke 
the defence, the House of Lords rejects the technical approach taken in Howatson v. Webb 
[1907] 1 Ch 537 (see the speech of Lord Wilberforce extracted earlier) and adopts a broader 
approach which simply requires that the diff erence between the document as it was and as it 
was believed to be must be radical or substantial or fundamental.
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